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STATE OF NEW YORK

2202
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
January 14, 2011

Introduced by M of A WRIGHT -- read once and referred to the Commttee
on Judiciary

AN ACT to amend the estates, powers and trusts |law and the insurance
law, in relation to creating a Uniform Statutory Rul e Agai nst Per pet u-
ities and repealing part 1 of article 9 of the estates, powers and
trusts law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Part 1 of article 9 of the estates, powers and trusts |aw

is REPEALED and a new part 1 of article 9 is added to read as fol |l ows:
PART 1. UNI FORM STATUTCORY RULE AGAI NST PERPETUI Tl ES

1.1 SHORT TI TLE

.2 VALIDITY OF NONVESTED PROPERTY |NTEREST OR PONER OF
APPO NTMENT

CREATI ON OF PROPERTY | NTERESTS AND PONERS OF APPO NTMENT
REFORMATI ON OF PROPERTY DI SPCSI TI ONS

EXCEPTI ONS TO RULE

EFFECT OF TI M NG OF CREATI ON OF PROPERTY | NTEREST; SAVI NGS
CLAUSE

APPLI CATI ON AND CONSTRUCTI ON

.8 EFFECT ON COMMON LAW

S 9-1.1 SHORT TITLE

TH S PART SHALL BE KNOMWN AS AND MAY BE CI TED AS THE "UN FORM STATUTORY
RULE AGAI NST PERPETUI TI ES. "

S 9-1.2 VALID TY OF NONVESTED PROPERTY | NTEREST OR PONER OF APPO NTMENT

(A) A NONVESTED PROPERTY | NTEREST | S | NVALI D UNLESS:

(1) WHEN THE I NTEREST IS CREATED, |IT IS CERTAIN TO VEST OR TERM NATE
NO LATER THAN TWENTY-ONE YEARS AFTER THE DEATH OF AN | NDI VI DUAL THEN
ALI VE; OR

(2) THE | NTEREST ElI THER VESTS OR TERM NATES W THI N NI NETY YEARS AFTER
| TS CREATI ON.

SECTI ON 9
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EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(B) A GENERAL POVNER OF APPO NTMENT NOT PRESENTLY EXERCI SABLE BECAUSE
OF A CONDI TI ON PRECEDENT IS | NVALI D UNLESS:

(1) WHEN THE POWNER | S CREATED, THE CONDI TI ON PRECEDENT IS CERTAIN TO
BE SATI SFI ED OR BECOVE | MPGSSI BLE TO SATI SFY NO LATER THAN TWENTY- ONE
YEARS AFTER THE DEATH OF AN | NDI VI DUAL THEN ALI VE; OR

(2) THE CONDI TI ON PRECEDENT EI THER | S SATI SFI ED OR BECOVES | MPCSSI BLE
TO SATI SFY W TH N NI NETY YEARS AFTER | TS CREATI ON.

(© A NONGENERAL PONER OF APPO NTMENT OR A GENERAL TESTAMENTARY POVER
OF APPO NTMENT | S I NVALI D UNLESS:

(1) WHEN THE PONER | S CREATED, I T IS CERTAIN TO BE | RREVOCABLY EXER-
Cl SED OR TO TERM NATE NO LATER THAN TWVENTY- ONE YEARS AFTER THE DEATH OF
AN | NDI VI DUAL THEN ALI VE; OR

(2) THE PONER 1S |RREVOCABLY EXERCI SED OR TERM NATES W THI N NI NETY
YEARS AFTER I TS CREATI ON.

(D) I'N DETERM NI NG WHETHER A NONVESTED PROPERTY | NTEREST OR A PONER OF
APPO NTMENT | S VALI D PURSUANT TO SUBPARAGRAPH ONE OF PARAGRAPH (A),
SUBPARAGRAPH ONE OF PARAGRAPH (B), OR SUBPARACRAPH ONE OF PARAGRAPH (O
OF TH S SECTION, THE PGSSI BI LITY THAT A CH LD WLL BE BORN TO AN [ NDI -
VI DUAL AFTER THE I NDI VI DUAL" S DEATH | S DI SREGARDED.

S 9-1.3 CREATI ON OF PROPERTY | NTERESTS AND POAERS OF APPO NTMENT

(A) EXCEPT AS PROVIDED I N PARAGRAPHS (B) AND (C) OF THI S SECTI ON AND
I N PARAGRAPH (A) OF SECTION 9-1.6 OF TH S PART, THE TI ME OF CREATION OF
A NONVESTED PROPERTY | NTEREST OR A PONER OF APPO NTMENT |'S DETERM NED
UNDER GENERAL PRI NCI PLES OF PROPERTY LAW

(B) IF THERE I S A PERSON WHO ALONE CAN EXERCI SE A PONER CREATED BY A
GOVERNI NG | NSTRUVENT TO BECOVE THE UNQUALI FI ED BENEFI CIl AL OANER OF (1) A
NONVESTED PROPERTY |INTEREST OR (I11) A PROPERTY | NTEREST SUBJECT TO A
PONER OF APPO NTMENT PURSUANT TO PARAGRAPHS (B) AND (C) OF SECTION 9-1.2
OF TH S PART, THE NONVESTED PROPERTY | NTEREST OR PONER OF APPO NTMENT | S
CREATED WHEN THE POWER TO BECOVE THE UNQUALI FI ED BENEFI CI AL OWNER TERM -
NATES. A JO NT PONER W TH RESPECT TO MARI TAL PROPERTY HELD BY | NDI VI D-
UALS MARRI ED TO EACH OTHER | S A PONER EXERCI SABLE BY ONE PERSON ALONE.

(© A NONVESTED PROPERTY | NTEREST OR A POAER OF APPO NTMENT ARI SI NG
FROM A TRANSFER OF PROPERTY TO A PREVI QUSLY FUNDED TRUST OR OTHER EXI ST-
I NG PROPERTY ARRANGEMENT | S CREATED WHEN THE NONVESTED PROPERTY | NTEREST
OR PONER OF APPO NTMENT I N THE ORI G NAL CONTRI BUTI ON WAS CREATED.

S 9-1.4 REFORVATI ON OF PROPERTY DI SPCSI TI ONS

(A) UPON THE PETI TI ON OF AN | NTERESTED PERSON, A COURT SHALL REFORM A
DISPOSITION  IN THE  MANNER  THAT MOST CLOSELY APPROXI MATES THE
TRANSFEROR S MANI FESTED PLAN OF DI STRIBUTION AND IS WTH N THE N NETY
YEARS PERM TTED BY TH S CHAPTER | F:

(1) A NONVESTED PROPERTY | NTEREST OR A POAER OF APPO NTMENT BECOVES
I NVALI DG

(2) A CLASS G FT IS NOT BUT MAY BECOVE | NVALID PURSUANT TO SECTION
9-1.2 OF TH' S PART AND THE TI ME HAS ARRI VED WHEN THE SHARE OF ANY CLASS
MEMBER | S TO TAKE EFFECT | N POSSESSI ON OR ENJOYMENT; OR

(3) A NONVESTED PROPERTY | NTEREST THAT IS NOT VALI DATED PURSUANT TO
SUBPARAGRAPH ONE OF PARAGRAPH (A) OF SECTION 9-1.2 OF TH'S PART CAN VEST
BUT NOT W THI N NI NETY YEARS AFTER | TS CREATI ON.

S 9-1.5 EXCEPTIONS TO RULE

SECTION 9-1.2 OF TH S PART DCES NOT APPLY TO

(A) A NONVESTED PROPERTY | NTEREST OR A POAER OF APPO NTMENT ARI SI NG
OUT OF A NONDONATI VE TRANSFER, EXCEPT A NONVESTED PROPERTY | NTEREST OR A
PONER OF APPO NTMENT ARI SI NG QUT OF:

(1) A PREMARI TAL OR POSTMARI TAL AGREEMENT;

(2) A SEPARATI ON OR DI VORCE SETTLEMENT;
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(3) A SPOUSE' S ELECTI ON,

(4) A SIMLAR ARRANGEMENT ARI SI NG QUT OF A PROSPECTI VE, EXI STING OR
PREVI QUS MARI TAL RELATI ONSH P BETWEEN THE PARTI ES;

5) A CONTRACT TO MAKE OR NOT TO REVOKE A WLL OR TRUST,;

6) A CONTRACT TO EXERCI SE OR NOT TO EXERCI SE A PONER OF APPO NTMENT,;
7) A TRANSFER | N SATI SFACTI ON OF A DUTY OF SUPPORT; OR
8) A RECI PROCAL TRANSFER;
B) A FIDUCI ARY' S PONER RELATI NG TO THE ADM NI STRATI ON OR MANAGEMENT
OF ASSETS, | NCLUDI NG THE PONER OF A FI DUCI ARY TO SELL, LEASE, OR MORT-
GAGE PROPERTY, AND THE POANER OF A FI DUCI ARY TO DETERM NE PRI NCI PAL  AND
I NCOVE;

(© A PONER TO APPO NT A FI DUCI ARY;

(D) A DI SCRETI ONARY PONER OF A TRUSTEE TO DI STRI BUTE PRI NCI PAL BEFORE
TERM NATI ON OF A TRUST TO A BENEFI Cl ARY HAVI NG AN | NDEFEASI BLY VESTED
I NTEREST | N THE | NCOVE AND PRI NCI PAL,;

(E) A NONVESTED PROPERTY | NTEREST HELD BY A CHARI TY, GOVERNMENT, OR
GOVERNMENTAL AGENCY OR SUBDI VI SION, |F THE NONVESTED PROPERTY | NTEREST
IS PRECEDED BY AN |INTEREST HELD BY ANOTHER CHARI TY, GOVERNMENT, OR
GOVERNMENTAL AGENCY OR SUBDI VI SI ON;

(F) A NONVESTED PROPERTY I NTEREST IN OR A POAER OF APPO NTMENT W TH
RESPECT TO A TRUST OR OTHER PROPERTY ARRANGEMENT FORM NG PART OF A
PENSI ON, PROFI T- SHARI NG, STOCK BONUS, AND HEALTH, DI SABILITY, DEATH
BENEFI T, | NCOVE DEFERRAL, OR OTHER CURRENT OR DEFERRED BENEFI T PLAN FOR
ONE OR MORE EMPLOYEES, | NDEPENDENT CONTRACTORS, OR THEIR BENEFI Cl ARI ES
OR SPOUSES, TO WHI CH CONTRI BUTI ONS ARE MADE FOR THE PURPCSE OF DI STRI B-
UTI NG TO OR FOR THE BENEFI T OF THE PARTI Cl PANTS OR THEI R BENEFI Cl ARl ES
OR SPOUSES THE PROPERTY, |INCOMVE, OR PRINCI PAL IN THE TRUST OR OTHER
PROPERTY ARRANGEMENT, EXCEPT A NONVESTED PROPERTY | NTEREST OR A PONER OF
APPO NTMENT THAT IS CREATED BY AN ELECTI ON OF A PARTI Cl PANT OR A BENEFI -
Cl ARY OR SPOUSE;, OR

(G A PROPERTY | NTEREST, PONER OF APPO NTMENT, OR ARRANGEMENT THAT WAS
NOT' SUBJECT TO THE COMMON LAW RULE AGAI NST PERPETUI TIES OR | S EXCLUDED
BY ANOTHER STATUTE OF THI S STATE, | NCLUDI NG, BUT NOT LIMTED TO, THE
| NTERESTS, POWNERS, AND ARRANGEMENTS.

S 9-1.6 EFFECT OF TIM NG OF CREATION OF PROPERTY | NTEREST; SAVI NGS
CLAUSE

(A) EXCEPT AS EXTENDED BY PARAGRAPH (B) OF THI S SECTION, TH S PART
APPLI ES TO A NONVESTED PROPERTY | NTEREST OR A POAER OF APPO NTMENT  THAT
IS CREATED ON OR AFTER JULY FI RST, N NETEEN HUNDRED EI GHTY- SEVEN. FOR
PURPOSES OF THI S SECTI ON, A NONVESTED PROPERTY | NTEREST OR A PONER OF
APPO NTMENT CREATED BY THE EXERCI SE OF A PONER OF APPO NTMENT | S CREATED
WHEN THE POANER |S | RREVOCABLY EXERCI SED OR VHEN A REVOCABLE EXERCI SE
BECOVES | RREVOCABLE.

(B) I'F A NONVESTED PROPERTY | NTEREST CR A PONER COF APPO NTMENT WAS
CREATED BEFORE JULY FI RST, N NETEEN HUNDRED El GHTY- SEVEN, AND | S DETER-
M NED IN A JUDI Cl AL PROCEEDI NG COMVENCED ON OR AFTER JULY FI RST, NI NE-
TEEN HUNDRED EI GHTY- SEVEN, TO VI OLATE THI S STATE' S RULE AGAI NST PERPETU-
ITTES AS THAT RULE EXISTED BEFORE JULY FIRST, N NETEEN HUNDRED
El GHTY- SEVEN, A COURT UPON THE PETI TI ON OF AN | NTERESTED PERSON SHALL
REFORM THE DI SPCOSI TI ON BY | NSERTI NG A SAVI NGS CLAUSE THAT PRESERVES MOST
CLCSELY THE TRANSFEROR S PLAN OF DI STRI BUTI ON AND THAT BRI NGS THAT PLAN
WTH N THE LIMTS OF THE RULE AGAI NST PERPETU Tl ES APPLI CABLE WHEN THE
NONVESTED PROPERTY | NTEREST OR POANER OF APPO NTMENT WAS CREATED.

S 9-1.7 APPLI CATI ON AND CONSTRUCTI ON
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TH'S PART SHALL BE APPLIED AND CONSTRUED TO EFFECTUATE | TS GENERAL
PURPCSE TO MAKE UNI FORM THE LAW W TH RESPECT TO THE SUBJECT OF THI'S
CHAPTER AMONG STATES ENACTI NG I T.

S 9-1.8 EFFECT ON COMMON LAW

TH S PART SUPERSEDES THE COVMON LAW RULE AGAI NST PERPETUI TI ES.

S 2. Paragraph 8 of subsection (a) of section 7302 of the insurance
law i s amended to read as foll ows:

(8) In pursuance of any such plan to convert a donestic stock Ilife
i nsurance conpany into a nutual life insurance conpany, such conpany
shall have power, and shall be privileged, to acquire any of its shares
by gift, bequest, or purchase. Until all of its outstanding shares are
acqui red, any shares so acquired shall be taken and held in trust for
all the policyholders of such conpany, by the trustees named in such
pl an. Before undertaking any of the duties of the appointnment each trus-
tee shall file with the conpany an acceptance of the appointnment and a

declaration that he wll faithfully discharge his duties as trustee,
subscri bed and affirmed by himas true under the penalties of perjury.
All shares held by the trustees shall be deened admtted assets of the

conpany at their par value. The trustees shall have power to vote any
shares so acquired at all corporate neetings at which sharehol ders have
the right to vote. Al dividends and other suns received by such trus-
tees on the shares acquired by them after paying the necessary expenses
of the trust, shall be inmediately repaid to such conpany for the bene-
fit of all who are or may becone policyhol ders of such conpany and enti -
tled to participate in the profits thereof, and shall be added to and
beconme a part of the surplus earned by such conpany, apportionable as a
part of such surplus anong such policyholders. The provisions of
section six hundred twenty-one of the business corporation | aw and [ of
section 9-1.1] PART ONE OF ARTICLE NINE of the estates, powers and
trusts law shall not apply to the trust herei nbefore authorized.

S 3. The opening paragraph of paragraph (c) of section 7-2.1 of the
estates, powers and trusts |aw, as added by chapter 1031 of the |aws of
1973, is amended to read as foll ows:

A trust as described [in sections 9-1.5, 9-1.6 and 9-1.7] PURSUANT TO
PART ONE OF ARTICLE NINE of [the estates, powers and trusts law] TH'S
CHAPTER, including a business trust as defined in subdivision tw of
section two of the general associations |aw, nay acquire property in the
nane of the trust as such name is designated in the instrument creating
said trust. Any property, so acquired can be conveyed, encunbered or
ot herwi se di sposed of only in such name by a conveyance, encunbrance or
ot her instrunent executed by:

S 4. Subparagraph 8 of paragraph (a) of section 11-2.2 of the estates,
powers and trusts |aw, as anended by chapter 217 of the laws of 1991, is
amended to read as foll ows:

(8) Investnent by a fiduciary in a limted partnership or investnent
trust, as defined in [9-1.5] ARTICLE NINE of this chapter, shall not be
deened to be an inproper del egation of investnent authority.

S 5. This act shall take effect on the first of Septenber next
succeedi ng the date on which it shall have becone a | aw



