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STATE OF NEW YORK

1756
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
January 11, 2011

Introduced by M of A LENTOL, KAVANAGH -- read once and referred to the
Committee on Judiciary

AN ACT to anmend the civil practice law and rules, in relation to estab-
lishing the uniform nediation act

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "uni form nmedi ati on act”

S 2. The civil practice law and rules is anmended by adding a new arti -
cle 74 to read as foll ows:

ARTI CLE 74
UNI FORM MEDI ATl ON
SECTI ON 7401. DEFI NI TI ONS
7402. SCOPE
7403. PRI VI LEGE AGAI NST DI SCLOSURE; ADM SSI Bl LI TY; DI SCOVERY.
7404. WAl VER AND PRECLUSI ON OF PRI VI LEGE
7405. EXCEPTIONS TO PRI VI LEGE
7406. PROH BI TED MEDI ATOR REPORTS.
7407. CONFI DENTI ALITY.
7408. MEDI ATOR S DI SCLOSURE OF CONFLICTS OF | NTEREST; BACK-
GROUND.
7409. PARTI CI PATI ON I N MEDI ATI ON.
7410. RELATION TO ELECTRONI C SI GNATURES | N GLOBAL AND NATI ONAL
COMVERCE.
7411. UNIFORM TY OF APPLI CATI ON AND CONSTRUCTI ON.
S 7401. DEFINITIONS. AS USED IN THI' S ARTI CLE THE FOLLOW NG TERMS SHALL
HAVE THE FOLLOW NG MEANI NGS:
(A) "MEDI ATI ON' MEANS A PROCESS IN WHI CH A MEDI ATOR FACI LI TATES COVWL-
NI CATI ON AND NEGOTI ATI ON BETWEEN PARTI ES TO ASSI ST THEM IN REACH NG A
VOLUNTARY AGREEMENT REGARDI NG THEI R DI SPUTE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(B) "MEDI ATI ON COVMUNI CATI ON' MEANS A STATEMENT, WHETHER ORAL OR IN A
RECORD OR VERBAL OR NONVERBAL, THAT OCCURS DURI NG A MEDI ATI ON OR | S MADE
FOR PURPCSES OF CONSI DERI NG, CONDUCTI NG, PARTI CI PATING IN, | N TIATI NG
CONTI NUI NG, OR RECONVENI NG A MEDI ATI ON OR RETAI NI NG A MEDI ATOR.

(C) "MEDI ATOR' MEANS AN | NDI VI DUAL WHO CONDUCTS A MEDI ATI ON.

(D) "MEDI ATI ON PARTY" MEANS A PERSON THAT PARTI Cl PATES | N A MEDI ATI ON
AND WHOSE AGREEMENT | S NECESSARY TO RESOLVE THE DI SPUTE.

(E) "NONPARTY PARTI Cl PANT" MEANS A PERSON, OTHER THAN A PARTY OR MEDI -
ATOR, THAT PARTI Cl PATES | N A MEDI ATl ON.

(F) "PERSON' MEANS AN | NDI VI DUAL, CORPORATI ON, BUSI NESS TRUST, ESTATE,
TRUST, PARTNERSHIP, LIMTED LIABILITY COWANY, ASSOCIATION, JONT
VENTURE, GOVERNVENT, GOVERNVENTAL SUBDI VI SI ON, AGENCY, OR | NSTRUVENTALI -
TY, PUBLI C CORPORATI ON, OR ANY OTHER LEGAL OR COMMERCI AL ENTI TY.

(G "PROCEEDI NG' MEANS:

(1) A JUDICl AL, ADM NI STRATIVE, ARBI TRAL, OR OTHER ADJUDI CATI VE PROC-
ESS, | NCLUDI NG RELATED PRE- HEARING AND POST- HEARI NG MOTI ONS, CONFER-
ENCES, AND DI SCOVERY; OR

(2) A LEG SLATI VE HEARI NG OR SI M LAR PROCESS.

"RECORD' MEANS | NFORMATI ON THAT |'S | NSCRI BED ON A TANG BLE MEDI UM
OR THAT |'S STORED I N AN ELECTRONI C OR OTHER MEDI UM AND | S RETRI EVABLE I N
PERCEI VABLE FORM

(1) "SIGN' MEANS:

(1) TO EXECUTE OR ADOPT A TANG BLE SYMBOL W TH THE PRESENT | NTENT TO
AUTHENTI CATE A RECORD, OR

(2) TO ATTACH OR LOG CALLY ASSOCI ATE AN ELECTRONI C SYMBOL, SOUND, OR
PROCESS TO OR W TH A RECORD W TH THE PRESENT | NTENT TO AUTHENTI CATE A
RECORD.

S 7402. SCOPE. (A) EXCEPT AS OTHERW SE PROVI DED | N SUBDI VI SION (B) OR
(C), TH'S ARTI CLE APPLIES TO A MEDI ATI ON | N WHI CH;

(1) THE MEDI ATI ON PARTI ES ARE REQUI RED TO MEDI ATE BY STATUTE OR COURT
OR ADM NI STRATIVE AGENCY RULE OR REFERRED TO MEDI ATI ON BY A COURT,
ADM NI STRATI VE AGENCY, OR ARBI TRATOR

(2) THE MEDI ATI ON PARTIES AND THE MEDIATOR AGREE TO MEDIATE IN A
RECORD THAT DEMONSTRATES AN EXPECTATI ON THAT MEDI ATI ON COVMMUNI CATI ONS
W LL BE PRI VI LEGED AGAI NST DI SCLOSURE; OR

(3) THE MEDI ATI ON PARTIES USE AS A MEDI ATOR AN | NDIVIDUAL WHO HOLDS
H MSELF OR HERSELF OUT AS A MEDI ATOR, OR THE MEDI ATION |'S PROVI DED BY A
PERSON THAT HOLDS | TSELF OUT AS PROVI DI NG MEDI ATl ON.

(B) THI'S ARTI CLE DOES NOT APPLY TO A MEDI ATI ON:

(1) RELATING TO THE ESTABLI SHVENT, NEGOTI ATION, ADM NI STRATION, OR
TERM NATI ON OF A COLLECTI VE BARGAI NI NG RELATI ONSHI P;

(2) RELATING TO A DISPUTE THAT |'S PENDI NG UNDER OR |'S PART OF THE
PROCESSES ESTABLI SHED BY A COLLECTI VE BARGAI Nl NG AGREEMENT, EXCEPT THAT
TH'S ARTICLE SHALL APPLY TO A MEDI ATI ON AR SING OUT OF A DI SPUTE THAT
HAS BEEN FI LED W TH AN ADM NI STRATI VE AGENCY OR COURT;

(3) CONDUCTED BY A JUDGE WHO M GHT MAKE A RULI NG ON THE CASE; OR

(4) CONDUCTED UNDER THE AUSPI CES OF:

(1) A PRIMARY OR SECONDARY SCHOOL |F ALL THE PARTI ES ARE STUDENTS; OR

(11) A CORRECTI ONAL | NSTI TUTION FOR YOUTHS |F ALL THE PARTIES ARE
RESI DENTS OF THAT | NSTI TUTI ON.

(C) |F THE PARTIES AGREE | N ADVANCE | N A SI GNED RECORD, OR A RECORD OF
PROCEEDI NG SO REFLECTS, THAT ALL OR PART OF A MEDIATION |'S NOT PRI VI -
LEGED, THE PRI VI LEGES UNDER SECTI ONS SEVENTY- FOUR HUNDRED THREE, SEVEN-
TY-FOUR HUNDRED FOUR AND SEVENTY- FOUR HUNDRED FI VE DO NOT APPLY TO THE
MEDI ATI ON OR PART AGREED UPON. HOWEVER, SECTI ON SEVENTY- FOUR HUNDRED
THREE APPLI ES TO A MEDI ATI ON COVMMUNI CATI ON MADE BY A PERSON THAT HAS NOT
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RECEI VED ACTUAL NOTICE OF THE AGREEMENT BEFORE THE COVMUNI CATION | S
MADE.

S 7403. PRIVILEGE AGAINST DI SCLOSURE; ADM SSI BI LI TY; DI SCOVERY. (A)
EXCEPT AS OTHERW SE PROVI DED | N SECTI ON SEVENTY- FOUR HUNDRED FIVE, A
VEDI ATI ON COMMUNI CATION |'S PRI VI LEGED AS PROVI DED I N SUBDI VI SION (B) AND
IS NOTI SUBJECT TO DI SCOVERY OR ADM SSI BLE | N EVI DENCE | N A PROCEEDI NG
UNLESS WAI VED OR PRECLUDED AS PROVI DED I N SECTI ON SEVENTY- FOUR HUNDRED
FOUR.

(B) I'N A PROCEEDI NG THE FOLLOW NG PRI VI LEGES APPLY:

(1) A MED ATION PARTY MAY REFUSE TO DI SCLOSE, AND MAY PREVENT ANY
OTHER PERSON FROM DI SCLCSI NG, A MEDI ATI ON COMMUNI CATI ON.

(2) A MEDI ATOR MAY REFUSE TO DI SCLOSE A MEDI ATI ON  COVMUNI CATI ON, AND
MAY PREVENT ANY OTHER PERSON FROM DI SCLOSI NG A MEDI ATI ON COVMUNI CATI ON
OF THE MEDI ATOR.

(3) A NONPARTY PARTI Cl PANT MAY REFUSE TO DI SCLOSE, AND MAY PREVENT ANY
OTHER PERSON FROM DI SCLCSI NG A MEDI ATI ON COMMUNI CATI ON CF THE NONPARTY
PARTI Cl PANT.

(C EVIDENCE OR | NFORVATI ON THAT IS OTHERW SE ADM SSI BLE OR SUBJECT TO
DI SCOVERY DCES NOT BECOVE | NADM SSI BLE OR PROTECTED FROM DI SCOVERY SOLE-
LY BY REASON OF I TS DI SCLOSURE OR USE I N A MEDI ATI ON.

S 7404. WAIVER AND PRECLUSION OF PRIVILEGE. (A) A PRI VI LEGE UNDER
SECTI ON SEVENTY- FOUR HUNDRED THREE NMAY BE WAI VED | N A RECORD OR ORALLY
DURING A PROCEEDING IF |IT |S EXPRESSLY WAI VED BY ALL PARTIES TO THE
MEDI ATI ON AND:

(1) IN THE CASE OF THE PRI VI LEGE OF A MEDI ATOR, I T IS EXPRESSLY WAl VED
BY THE MEDI ATOR, AND

(2) INTHE CASE OF THE PRIVILEGE OF A NONPARTY PARTICIPANT, IT IS
EXPRESSLY WAI VED BY THE NONPARTY PARTI Cl PANT.

(B) A PERSON THAT DI SCLOSES OR MAKES A REPRESENTATI ON ABOUT A MEDI -
ATI ON COVMUNI CATI ON VWHI CH PREJUDI CES ANOTHER PERSON IN A PROCEEDING IS
PRECLUDED FROM ASSERTI NG A PRI VI LEGE UNDER SECTI ON SEVENTY- FOUR HUNDRED
THREE, BUT ONLY TO THE EXTENT NECESSARY FOR THE PERSON PREJUDI CED TO
RESPOND TO THE REPRESENTATI ON OR DI SCLOSURE.

(C© A PERSON THAT | NTENTI ONALLY USES A MEDI ATI ON TO PLAN, TO ATTEMPT
TOCOWMT, ORTOCOMW T A CRIME, OR TO CONCEAL AN ONGO NG CRI ME OR ONGO
I NG CRIM NAL ACTIVITY, IS PRECLUDED FROM ASSERTING A PRI VILEGE UNDER
SECTI ON SEVENTY- FOUR HUNDRED THREE.

S 7405. EXCEPTIONS TO PRIVILEGE. (A) THERE IS NO PRI VI LEGE UNDER
SECTI ON SEVENTY- FOUR HUNDRED THREE FOR A MEDI ATI ON COVMUNI CATI ON  THAT
| S

(1) I'N AN AGREEMENT EVI DENCED BY A RECORD SI GNED BY ALL PARTIES TO THE
AGREEMENT;

(2) AVAI LABLE TO THE PUBLI C UNDER ARTI CLE SI X OR SEVEN OF THE PUBLI C
OFFI CERS LAW OR MADE DURI NG A SESSION OF A MEDIATION WVHICH IS GPEN, OR
I S REQUI RED BY LAW TO BE OPEN, TO THE PUBLI C,

(3) A THREAT OR STATEMENT OF A PLAN TO I NFLICT BODILY I NJURY OR COWM T
A CRI ME COF VI OLENCE;

(4) | NTENTI ONALLY USED TO PLAN A CRI ME, ATTEMPT TO COWM T A CRI ME, OR
TO CONCEAL AN ONGO NG CRI ME OR ONGO NG CRI M NAL ACTIVITY;

(5) LATER SOUGHT OR OFFERED TO PROVE OR DI SPROVE A CLAIM OR COWPLAI NT
OF PROFESSI ONAL M SCONDUCT OR MALPRACTI CE FI LED AGAI NST A MEDI ATOR;

(6) EXCEPT AS OTHERW SE PROVI DED I'N SUBDI VI SION (C), LATER SOQUGHT OR
OFFERED TO PROVE OR DISPROVE A CLAIM OR COWLAI NT OF PROFESSI ONAL
M SCONDUCT OR NMALPRACTICE FILED AGAINST A MEDI ATI ON PARTY, NONPARTY
PARTI Cl PANT, OR REPRESENTATI VE OF A PARTY BASED ON CONDUCT OCCURRI NG
DURI NG A MEDI ATI ON;, OR
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(7) LATER SOUGHT OR OFFERED IN A PROCEEDI NG IN WHICH A CHI LD OR ADULT
PROTECTI VE SERVI CES AGENCY | S A PARTY TO PROVE OR DI SPROVE ABUSE,
NEGLECT, ABANDONMENT, OR EXPLO TATI ON, UNLESS THE CHI LD OR ADULT PROTEC
TI VE SERVI CES AGENCY PARTI Cl PATED I N THE MEDI ATI ON.

(B) THERE IS NO PRI VI LEGE UNDER SECTI ON SEVENTY- FOUR HUNDRED THREE | F
A COURT, ADM NI STRATI VE AGENCY, OR ARBI TRATOR FINDS, AFTER A HEARI NG
HELD | N CAMERA, THAT THE PARTY SEEKI NG DI SCOVERY OR THE PROPONENT OF THE
EVI DENCE HAS SHOWN THAT THE EVI DENCE | S NOT OTHERW SE AVAI LABLE, THAT
THERE IS A NEED FOR THE EVI DENCE THAT SUBSTANTI ALLY OUTWEI GHS THE | NTER-
EST I N PROTECTI NG CONFI DENTI ALI TY, AND THAT THE MEDI ATI ON  COVMUNI CATI ON
'S SOUGHT OR OFFERED I N:

(1) A COURT PROCEEDI NG | NVOLVI NG A FELONY; OR

(2) EXCEPT AS OTHERW SE PROVI DED IN SUBDI VI SION (C), A PROCEEDI NG (1)
TO PROVE A CLAIM TO RESCI ND OR REFORM OR (I1) TO ESTABLI SH A DEFENSE TO
AVO D LI ABILITY ON, A CONTRACT ARI SI NG QUT OF THE MEDI ATI ON.

(© A MEDI ATOR MAY NOT BE COVPELLED TO PROVI DE EVI DENCE OF A MEDI ATI ON
COVMUNI CATI ON REFERRED TO | N PARAGRAPH SI X OF SUBDI VISION (A) OR PARA-
GRAPH TWO OF SUBDI VI SI ON (B).

(D) IF A MED ATI ON COVMMUNI CATI ON IS NOT PRI VI LEGED UNDER SUBDI VI SI ON
(A) OR (B), ONLY THAT PORTION OF THE COVMUNI CATI ON NECESSARY FOR THE
APPLI CATI ON  OF THE EXCEPTI ON FROM NONDI SCLOSURE MVAY BE ADM TTED. ADM S-
SI ON OF EVI DENCE UNDER SUBDIVISION (A) OR (B) DOES NOI' RENDER THE
EVI DENCE, OR ANY OTHER MEDI ATI ON COVMUNI CATI ON, DI SCOVERABLE OR ADM SSI -
BLE FOR ANY OTHER PURPCSE.

S 7406. PRCH BI TED MEDI ATOR REPORTS. (A) EXCEPT AS REQUI RED I N SUBDI -
VISION (B), A MEDI ATOR MAY NOT MAKE A REPORT, ASSESSMENT, EVALUATI ON,
RECOMVENDATI ON, FI NDI NG OR OTHER COMMUNI CATI ON REGARDI NG A MEDI ATI ON TO
A COURT, ADM N STRATIVE AGENCY, OR OITHER AUTHORITY THAT NMAY MAKE A
RULI NG ON THE DI SPUTE THAT IS THE SUBJECT OF THE MEDI ATI ON.

(B) A MEDI ATOR MAY DI SCLOSE:

(1) WHETHER THE MEDI ATI ON OCCURRED OR HAS TERM NATED, OR WHETHER A
SETTLEMENT WAS REACHED, AND ATTENDANCE;

(2) A MEDI ATI ON COVMUNI CATI ON AS PERM TTED UNDER SECTI ON SEVENTY- FOUR
HUNDRED FI VE;, OR

(3) A MEDI ATI ON COVMMUNI CATI ON EVI DENCI NG ABUSE, NEGLECT, ABANDONMENT,
OR EXPLO TATION OF AN |IND VIDUAL TO A PUBLIC AGENCY RESPONSI BLE FOR
PROTECTI NG | NDI VI DUALS AGAI NST SUCH M STREATMENT.

(© A COMWUNI CATI ON MADE IN VI OLATION OF SUBDIVISION (A) MAY NOT BE
CONS| DERED BY A COURT, ADM NI STRATI VE AGENCY, OR ARBI TRATOR

S 7407. CONFI DENTI ALI TY. UNLESS SUBJECT TO ARTI CLE SI X OR SEVEN OF THE
PUBLI C OFFI CERS LAW NMEDI ATI ON COVWUNI CATI ONS ARE CONFI DENTI AL TO THE
GREATEST EXTENT AGREED TO BY THE PARTI ES OR PROVI DED BY TH S ARTI CLE OR
OTHER LAW OR RULE OF TH S STATE.

S 7408. MED ATOR' S DI SCLOSURE OF CONFLI CTS OF | NTEREST; BACKGROUND.
(A) BEFORE ACCEPTI NG A MEDI ATION, AN INDIVIDUAL WHO IS REQUESTED TO
SERVE AS A MEDI ATOR SHALL:

(1) MAKE AN [INQU RY THAT |S REASONABLE UNDER THE Cl RCUMSTANCES TO
DETERM NE VWHETHER THERE ARE ANY KNOWN FACTS THAT A REASONABLE | NDI VI DUAL
WOULD CONSI DER LI KELY TO AFFECT THE | MPARTIALITY OF THE MED ATOR,
I NCLUDI NG A FINANCI AL OR PERSONAL | NTEREST I N THE OQUTCOVE OF THE MEDI -
ATI ON AND AN EXI STI NG OR PAST RELATIONSH P WTH A NMEDI ATION PARTY OR
FORESEEABLE PARTI Cl PANT I N THE MEDI ATI ON; AND

(2) DISCLOSE ANY SUCH KNOMWN FACT TO THE MEDI ATI ON PARTI ES AS SOON AS
I S PRACTI CAL BEFORE ACCEPTI NG A MEDI ATI ON.
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(B) I'F A MEDI ATOR LEARNS ANY FACT DESCRI BED | N PARAGRAPH ONE OF SUBDI -
VI SI ON (A) AFTER ACCEPTI NG A MEDI ATI ON, THE MEDI ATOR SHALL DI SCLOSE IT
AS SOON AS | S PRACTI CABLE.

(O AT THE REQUEST OF THE MEDI ATION PARTY, AN INDI VIDUAL WHO | S
REQUESTED TO SERVE AS A MEDI ATOR SHALL DI SCLOSE THE MEDIATOR S QUALI -
FI CATI ONS TO MEDI ATE A DI SPUTE.

(D) A PERSON THAT VI OLATES SUBDI VISION (A) OR (B) |I'S PRECLUDED BY THE
VI OLATI ON FROM ASSERTI NG A PRIVILEGE AS TOH S OR HER OWMW STATEMENTS
UNDER SECTI ON SEVENTY- FOUR HUNDRED THREE.

(E) SUBDIVISIONS (A), (B), AND (C DO NOT APPLY TO AN I NDI VI DUAL
ACTI NG AS A JUDGE.

(F) NO PROVISION OF TH S ARTICLE REQU RES THAT A MED ATOR HAVE A
SPECI AL QUALI FI CATI ON BY BACKGROUND OR PROFESSI ON.

S 7409. PARTI Cl PATI ON I N MVEDI ATI ON. AN ATTORNEY MAY REPRESENT A PARTY,
OR ANOTHER | NDI VI DUAL DESI GNATED BY A PARTY MAY ACCOVPANY THE PARTY TO
AND PARTI CI PATE I N, A MEDI ATI ON. A WAI VER OF REPRESENTATION OR PARTI G
| PATI ON G VEN BEFORE THE MEDI ATI ON MAY BE RESCI NDED.

S 7410. RELATION TO ELECTRONIC SIGNATURES | N GLOBAL AND NATI ONAL
COMWERCE. THI S ARTICLE MODI FIES, LIMTS, OR SUPERSEDES THE FEDERAL ELEC
TRONI C SI GNATURES | N GLOBAL AND NATI ONAL COMMERCE ACT, 15 U.S.C. S 7001
ET SEQ, BUT TH S ARTI CLE DOES NOT MODI FY, LIMT, OR SUPERSEDE S 101(C)
OF SUCH ACT OR AUTHORI ZE ELECTRONIC DELIVERY OF ANY OF THE NOTICES
DESCRIBED IN S 103(B) OF SUCH ACT.

S 7411. UNIFORM TY OF APPLI CATI ON AND CONSTRUCTI ON. | N APPLYI NG AND
CONSTRU NG THI' S ARTI CLE, CONSI DERATION MUST BE G VEN TO THE NEED TO
PROVOTE UNIFORM TY OF THE LAW W TH RESPECT TO I TS SUBJECT MATTER AMONG
STATES THAT ENACT I T.

S 3. Severability clause. If any provision of this act or its applica-
tion to any person or circunstance is held invalid, the invalidity does
not affect other provisions or applications of this act which can be
given effect without the invalid provision or application, and to this
end the provisions of this act are severabl e.

S 4. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a |law and shall apply to all
agreenents to nediate and medi ations pursuant to a referral entered into
on or after such effective date.



