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STATE OF NEW YORK

1447
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
January 10, 2011

Introduced by M of A ORTIZ, ROBINSON -- read once and referred to the
Conmittee on Mental Health

AN ACT to anend the nental hygiene law, in relation to the use of elec-
troconvul sive therapy

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Title E of the nmental hygiene law is anended by adding a
new article 83 to read as foll ows:

ARTI CLE 83
ELECTROCONVULSI VE AND OTHER THERAPI ES

SECTI ON 83. 01 APPLI CATI ON.

83. 02 USE OF ELECTROCONVULSI VE THERAPY.

83. 03 CONSENT TO THERAPY.

83. 04 W THDRAWAL OF CONSENT.

83. 05 PHYSI CI AN REQUI REMENT.

83. 06 REAQ STRATI ON OF EQUI PMENT.

83. 07 REPORTS.

83. 08 USE OF | NFORNMATI ON, REPORT.
S 83. 01 APPLI CATI ON.

TH'S ARTICLE SHALL APPLY TO THE USE OF ELECTROCONVULSI VE THERAPY BY
ANY PERSQON, | NCLUDI NG A PRI VATE PHYSI Cl AN WHO USES THE THERAPY ON AN
OUTPATI ENT BASI S.

S 83.02 USE OF ELECTROCONVULSI VE THERAPY.

(A) ELECTROCONVULSI VE THERAPY MAY NOT BE USED ON A PERSON WHO | S YOUN-
GER THAN SI XTEEN YEARS OF AGE.

(B) UNLESS THE PERSON CONSENTS TO THE USE OF THE THERAPY | N ACCORDANCE
W TH SECTI ON 83. 03 OF THI S ARTI CLE, ELECTROCONVULSI VE THERAPY NMAY NOT BE
USED ON:

(1) A PERSON WHO | S SI XTEEN YEARS OF AGE OR OLDER AND WHO | S VOLUNTAR-
I LY RECEI VI NG MENTAL HEALTH SERVI CES; OR

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(2) AN I NVOLUNTARY PATIENT WHO | S SI XTEEN YEARS OF AGE OR CLDER AND
WHO HAS NOT BEEN ADJUDI CATED BY AN APPROPRI ATE COURT OF LAW AS | NCOVPE-
TENT TO MANAGE THE PATI ENT' S PERSONAL AFFAI RS.

(© ELECTROCONVULSI VE THERAPY NMAY NOT BE USED ON AN | NVOLUNTARY
PATI ENT WHO | S SI XTEEN YEARS OF AGE OR OLDER AND WHO HAS BEEN ADJUDI -
CATED | NCOWETENT TO MANAGE THE PATI ENT' S PERSONAL AFFAI RS UNLESS THE
PATI ENT' S GUARDI AN OF THE PERSON CONSENTS TO THE TREATMENT | N ACCORDANCE
W TH SECTI ON 83.03 OF TH S ARTI CLE. THE DECI SI ON OF THE GUARDI AN MUST BE
BASED ON KNOALEDGE OF WHAT THE PATI ENT WOULD DESI RE, | F KNOW.

S 83. 03 CONSENT TO THERAPY.

(A) THE DEPARTMENT BY RULE SHALL ADOPT A STANDARD WRI TTEN CONSENT FORM
TO BE USED WHEN ELECTROCONVULSI VE THERAPY | S CONSI DERED. THE DEPARTMENT
BY RULE SHALL ALSO PRESCRI BE THE | NFORMATI ON THAT MUST BE CONTAI NED | N
THE WRI TTEN SUPPLEMENT REQUI RED UNDER SUBDI VI SION (C) OF THI'S SECTI O\
IN ADDITION TO THE | NFORVATI ON REQUI RED UNDER THI S SECTI ON, THE FORM
MUST | NCLUDE THE | NFORVATI ON REQUIRED BY THE MENTAL HYd ENE MeEDI CAL
REVI EW BOARD FOR ELECTROCONVULSI VE THERAPY. | N DEVELOPI NG THE FORM THE
DEPARTMENT SHALL CONSI DER RECOMVENDATI ONS OF THE MEDI CAL  REVI EW BOARD.
USE OF THE CONSENT FORM PRESCRI BED BY THE DEPARTMENT | N THE MANNER
PRESCRI BED BY THI S SECTI ON CREATES A REBUTTABLE PRESUMPTI ON THAT THE
DI SCLOSURE REQUI REMENTS OF THI S CHAPTER HAVE BEEN MET.

(B) THE WRI TTEN CONSENT FORM MUST CLEARLY AND EXPLI ClI TLY STATE:

(1) THE NATURE AND PURPOCSE OF THE PROCEDURE;

(2) THE NATURE, DEGREE, DURATI ON, AND PROBABI LI TY OF THE SI DE EFFECTS
AND S| GNI FI CANT RI SKS OF THE TREATMENT COVWONLY KNOW BY THE WMEDI CAL
PROFESSI ON, ESPECI ALLY NOTI NG THE POSSI BLE DEGREE AND DURATI ON OF MEMORY
LOSS, THE PGSSIBILITY OF PERVANENT | RREVOCABLE MEMORY LOSS, AND THE
PCSSI Bl LI TY OF DEATH;

(3) THAT THERE IS ADIVISION OF CPINNION AS TO THE EFFICACY OF THE
PROCEDURE; AND

(4) THE PROBABLE DEGREE AND DURATION OF | MPROVEMENT OR REM SSI ON
EXPECTED W TH OR W THOUT THE PROCEDURE.

(C BEFORE A PATI ENT RECEI VES EACH ELECTROCONVULSI VE TREATMENT, THE
HOSPI TAL, FACILITY OR PHYSI Cl AN ADM NI STERI NG THE THERAPY SHALL ENSURE
THAT:

(1) THE PATI ENT AND THE PATIENT'S GUARDIAN OF THE PERSQON, |F ANY,
RECEIVES A WRITTEN COPY OF THE CONSENT FORM THAT IS I N THE PERSON S
PRI MARY LANGUAGE, | F PGCSSI BLE;

(2) THE PATI ENT AND THE PATIENT'S GUARDIAN OF THE PERSON, |F ANY,
RECEIVES A WRI TTEN SUPPLEMENT THAT CONTAI NS RELATED | NFORMATI ON THAT
PERTAI NS TO THE PARTI CULAR PATI ENT BEI NG TREATED,;

(3) THE CONTENTS OF THE CONSENT FORM AND THE WRI TTEN SUPPLEMENT ARE
EXPLAINED TO THE PATIENT AND THE PATI ENT' S GUARDI AN OF THE PERSON, | F
ANY:

(A) ORALLY, IN SIMPLE, NONTECHNICAL TERMS IN THE PERSON S PRI MARY
LANGUAGE, | F PGCSSI BLE; OR

(B) THROUGH THE USE OF A MEANS REASONABLY CALCULATED TO COMMUNI CATE
W TH A HEARI NG | MPAI RED OR VI SUALLY | MPAI RED PERSON, | F APPLI CABLE;

(4) THE PATI ENT OR THE PATI ENT' S GUARDI AN OF THE PERSON, AS APPRCPRI -
ATE, SIGNS A COPY OF THE CONSENT FORM STATI NG THAT THE PERSON HAS READ
THE CONSENT FORM AND THE WRI TTEN SUPPLEMENT AND UNDERSTANDS THE | NFORMA-
TI ON | NCLUDED | N THE DOCUMENTS; AND

(5) THE SIGNED COPY OF THE CONSENT FORM IS MADE A PART OF THE
PATI ENT' S CLI NI CAL RECORD.
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(D) CONSENT G VEN UNDER THI'S SECTION IS NOT VALID UNLESS THE PERSON
G VI NG THE CONSENT UNDERSTANDS THE | NFORVATI ON PRESENTED AND CONSENTS
VOLUNTARI LY AND W THOUT CCERCI ON OR UNDUE | NFLUENCE.

(E) FOR A PATI ENT SI XTY-FI VE YEARS OF AGE OR OLDER, BEFORE EACH TREAT-
MENT SERIES BEGA NS, THE HOSPI TAL, FACILITY OR PHYSI CI AN ADM NI STERI NG
THE PROCEDURE SHALL:

(1) ENSURE THAT TWO PHYSI CI ANS HAVE SI GNED AN APPROPRI ATE FORM THAT
STATES THE PROCEDURE | S MEDI CALLY NECESSARY,

(2) MAKE THE FORM DESCRIBED BY PARAGRAPH ONE OF THI'S SUBDI VI SI ON
AVAI LABLE TO THE PATI ENT OR THE PATI ENT' S GUARDI AN OF THE PERSON;, AND

(3) I NFORM THE PATI ENT OR THE PATI ENT' S GUARDI AN OF THE PERSON OF ANY
KNOWN CURRENT MEDI CAL  CONDI TION  THAT MAY | NCREASE THE PGSSI BI LI TY OF
I NJURY OR DEATH AS A RESULT OF THE TREATMENT.

S 83. 04 W THDRAWAL OF CONSENT.

(A) A PATIENT OR GUARDI AN WHO CONSENTS TO THE ADM NI STRATI ON OF ELEC
TROCONVULSI VE THERAPY NMAY REVOKE THE CONSENT FOR ANY REASON AND AT ANY
TI ME.

(B) REVOCATI ON OF CONSENT | S EFFECTI VE | MVEDI ATELY.

S 83. 05 PHYSI CI AN REQUI REMENT.

(A) ONLY A PHYSI Cl AN MAY ADM NI STER ELECTROCONVULSI VE THERAPY.

(B) A PHYSICI AN MAY NOT DELEGATE THE ACT OF ADM NI STERI NG THE THERAPY.
A NONPHYSI CI AN WHO ADM NI STERS ELECTROCONVULSI VE THERAPY | S CONSI DERED
TO BE PRACTI CI NG MEDI CI NE | N VI OLATI ON OF THE LAW5S OF TH S STATE.

S 83. 06 REAQ STRATI ON OF EQUI PMENT.

(A) A PERSON MAY NOT ADM NI STER ELECTROCONVULSI VE THERAPY UNLESS THE
EQUI PMENT USED TO ADM NI STER THE THERAPY | S REG STERED W TH THE DEPART-
IVENT.

(B) A MENTAL HOSPITAL OR FAC LITY ADM NI STERI NG ELECTROCONVULSI VE
THERAPY OR A PRI VATE PHYSI CIl AN ADM NI STERI NG THE THERAPY ON AN OUTPA-
TIENT BASIS MJST FILE AN APPLICATION FOR REGQ STRATION UNDER THI S
SECTI ON. THE APPLI CANT MUST SUBM T THE APPLI CATI ON TO THE DEPARTMENT ON
A FORM PRESCRI BED BY THE DEPARTMENT.

(© THE APPLI CATI ON MUST BE ACCOVPANI ED BY A NONREFUNDABLE APPLI CATI ON
FEE. THE DEPARTMENT SHALL SET THE FEE I N A REASONABLE AMOUNT NOT TO
EXCEED THE COST TO THE DEPARTMENT TO ADM NI STER THI S SECTI ON.

(D) THE APPLI CATI ON MUST CONTAI N:

(1) THE MODEL, MANUFACTURER, AND ACE OF EACH PI ECE OF EQUI PMENT USED
TO ADM NI STER THE THERAPY; AND

(2) ANY OTHER | NFORVATI ON REQUI RED BY THE DEPARTMENT.

(E) THE DEPARTMENT MAY CONDUCT AN | NVESTI GATI ON AS CONSI DERED NECES-
SARY AFTER RECEI VI NG THE PROPER APPLI CATI ON AND THE REQUI RED FEE.

(F) THE DEPARTMENT BY RULE MAY PROHI BI T THE REG STRATION AND USE OF
EQU PMENT OF A TYPE, MODEL OR AGE THE DEPARTMENT DETERM NES | S DANGER-
Qus.

(G THE DEPARTMENT MAY DENY, SUSPEND OR REVOKE A REG STRATION | F THE
DEPARTMENT DETERM NES THAT THE EQUI PMENT IS DANGEROUS. THE DENI AL,
SUSPENSI ON OR REVOCATI ON OF A REA STRATION 1S CONSI DERED A CONTESTED
CASE.

S 83. 07 REPORTS.

(A) A MENTAL HOSPITAL OR FAC LITY ADM NI STERI NG ELECTROCONVULSI VE
THERAPY, PSYCHOSURGERY, PRE-FRONTAL SONI C SOUND TREATMENT, OR ANY OTHER
CONVULSI VE OR COVA- PRODUCI NG THERAPY ADM NI STERED TO TREAT MENTAL
| LLNESS OR A PHYSI CI AN ADM NI STERI NG THE THERAPY ON AN OUTPATI ENT BASI S
SHALL SUBM T TO THE DEPARTMENT QUARTERLY REPORTS RELATI NG TO THE ADM N-
| STRATI ON OF THE THERAPY I N THE HOSPI TAL OR FACILITY OR BY THE PHYSI -
Cl AN.
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(B) A REPORT MUST STATE FOR EACH QUARTER:

(1) THE NUMBER OF PATI ENTS WHO RECEI VED THE THERAPY, | NCLUDI NG

(A) THE NUVMBER OF PERSONS VOLUNTARI LY RECEI VI NG MENTAL HEALTH SERVI CES
VWHO CONSENTED TO THE THERAPY;

(B) THE NUMBER OF | NVOLUNTARY PATI ENTS WHO CONSENTED TO THE THERAPY;

(© THE NUMBER OF | NVOLUNTARY PATI ENTS FOR WHOM A GUARDI AN CONSENTED
TO THE THERAPY;

(2) THE AGE, SEX AND RACE OF THE PERSONS RECEI VI NG THE THERAPY;

(3) THE SOURCE OF THE TREATMENT PAYMENT;

(4) THE AVERAGE NUVBER OF NONELECTROCONVULSI VE TREATMENTS;

(5) THE AVERAGE NUMBER OF NONELECTROCONVULSI VE TREATMENTS ADM NI STERED
FOR EACH COVPLETE SERI ES OF TREATMENTS, BUT NOT | NCLUDI NG MAI NTENANCE
TREATMENTS;

(6) THE AVERAGE NUMBER OF MAI NTENANCE ELECTROCONVULSI VE TREATMENTS
ADM NI STERED PER MONTH;

(7) THE NUMBER OF FRACTURES, REPORTED MEMORY LGOSSES, |NCIDENTS OF
APNEA, AND CARDI AC ARRESTS W THOUT DEATH,

(8) AUTOPSY FI NDI NGS | F DEATH FOLLONED W THI N FOURTEEN DAYS AFTER THE
DATE OF THE ADM NI STRATI ON OF THE THERAPY; AND

(9) ANY OTHER | NFORVATI ON REQUI RED BY THE DEPARTMENT.

S 83.08 USE OF | NFORVATI ON; REPORT.

(A) THE DEPARTMENT SHALL USE THE | NFORMATI ON RECElI VED UNDER SECTI ONS
83.06 AND 83.07 OF TH'S ARTICLE TO ANALYZE, AUDI T AND MONI TOR THE USE OF
ELECTROCONVULSI VE THERAPY, PSYCHOSURGERY, PRE-FRONTAL SONI C SOUND TREAT-
MENT, OR ANY OTHER CONVULSI VE OR COVA- PRODUCI NG THERAPY ADM NI STERED TO
TREAT MENTAL | LLNESS.

(B) THE DEPARTMENT SHALL FILE ANNUALLY WTH THE GOVERNOR, THE TEMPO
RARY PRESI DENT OF THE SENATE AND THE SPEAKER OF THE ASSEMBLY A WRI TTEN
REPORT SUMVARI ZI NG BY FACILITY THE | NFORVATION RECEIVED PURSUANT TO
SECTI ONS 83. 06 AND 83.07 OF THI' S ARTICLE. | F THE THERAPY | S ADM NI STERED
BY A PRI VATE PHYSI Cl AN ON AN OUTPATI ENT BASI S, THE REPORT MJST | NCLUDE
THAT | NFORMVATI ON BUT MAY NOT | DENTI FY DI RECTLY OR | NDI RECTLY I N A REPORT
| SSUED PURSUANT TO THI' S SECTI ON A PATI ENT WHO RECEI VED THE THERAPY.

S 2. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw, provided, however, that effective i Mmedi at e-
|y the conm ssioner of nmental health may pronul gate any rules and regu-
| ations necessary for the inplenentation of the provisions of this act
on such date.



