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STATE OF NEW YORK

1348
2011- 2012 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 5, 2011

Introduced by M of A GANTT, GABRYSZAK -- read once and referred to the
Committee on Transportation

AN ACT to anend the vehicle and traffic law, in relation to increasing
the crimnal penalties for driving while ability inpaired and driving
while intoxicated or while ability inpaired by drugs and increasing
the penalties for aggravated unlicensed operation of a vehicle in the
first and second degrees

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 1 of section 1193 of the vehicle and traffic
law, as added by chapter 47 of the |aws of 1988, paragraph (a) as
anended by chapter 75 of the |aws of 1994, paragraphs (b) and (c) as
anmended by chapter 496 of the | aws of 2009, paragraph (d) as anended by
chapter 732 of the |laws of 2006, paragraph (f) as added by chapter 714
of the laws of 1990 and paragraph (g) as amended by section 57 of part A
of chapter 56 of the |aws of 2010, is anended to read as foll ows:

1. Gimnal penalties. (a) Driving while ability inpaired. A violation
of subdivi sion one of section eleven hundred ninety-two of this article
shall be a traffic infraction and shall be punishable by a fine of not
less than [three] FIVE hundred dollars nor nore than [five] SEVEN
hundred FIFTY dollars or by inprisonment in a penitentiary or county
jail for not nore than fifteen days, or by both such fine and inprison-
ment. A person who operates a vehicle in violation of such subdivision
after having been convicted of a violation of any subdivi sion of section
el even hundred ninety-two of this article within the preceding five
years shall be punished by a fine of not |ess than [five] SEVEN hundred
FIFTY dollars nor nore than [seven hundred fifty] ONE THOUSAND dol | ars,
or by inprisonnent of not nore than thirty days in a penitentiary or
county jail or by both such fine and inprisonnent. A person who operates
a vehicle in violation of such subdivision after having been convicted
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two or nore times of a violation of any subdivision of section eleven
hundred ninety-two of this article within the preceding ten years shal
be guilty of a m sdeneanor, and shall be punished by a fine of not |ess
than [seven hundred fifty] ONE THOUSAND doll ars nor nore than fifteen
hundred dollars, or by inprisonnent of not nore than one hundred eighty
days in a penitentiary or county jail or by both such fine and inprison-
nment .

(b) Driving while intoxicated or while ability inpaired by drugs or
while ability inpaired by the conbined influence of drugs or of alcoho
and any drug or drugs; aggravated driving while intoxicated; m sdemeanor
offenses. (i) A violation of subdivision two, three, four or four-a of
section el even hundred ninety-two of this article shall be a m sdemeanor
and shall be punishable by a fine of not less than [five] SEVEN hundred
FIFTY dollars nor nore than one thousand FI VE HUNDRED dol | ars, or by
i mprisonment in a penitentiary or county jail for not nore than one
year, or by both such fine and inprisonnment. A violation of paragraph
(a) of subdivision two-a of section eleven hundred ninety-two of this
article shall be a m sdeneanor and shall be punishable by a fine of not
| ess than one thousand dollars nor nore than two thousand five hundred
dollars or by inprisonnment in a penitentiary or county jail for not nore
t han one year, or by both such fine and inprisonnent.

(ii) In addition to the inposition of any fine or period of inprison-
ment set forth in this paragraph, the court shall also sentence such
person convicted of a violation of subdivision twd, two-a or three of
section el even hundred ninety-two of this article to a period of
probation or conditional discharge, as a condition of which it shal
order such person to install and maintain, in accordance wth the
provisions of section eleven hundred ninety-eight of this article, an
ignition interlock device in any notor vehicle owned or operated by such
person during the term of such probation or conditional discharge
i nposed for such violation of section el even hundred ninety-two of this
article and in no event for less than six nonths. Provided, however, the
court may not authorize the operation of a notor vehicle by any person
whose license or privilege to operate a notor vehicle has been revoked
pursuant to the provisions of this section.

(c) Felony offenses. (i) A person who operates a vehicle (A in
violation of subdivision two, two-a, three, four or four-a of section
el even hundred ninety-two of this article after having been convicted of
a violation of subdivision two, two-a, three, four or four-a of such
section or of wvehicular assault in the second or first degree, as
defined, respectively, in sections 120.03 and 120.04 and aggravated
vehi cul ar assault as defined in section 120.04-a of the penal |aw or of
vehi cul ar mansl aughter in the second or first degree, as defined,
respectively, in sections 125.12 and 125.13 and aggravated vehi cul ar
hom ci de as defined in section 125.14 of such law, within the preceding
ten years, or (B) in violation of paragraph (b) of subdivision two-a of
section el even hundred ninety-two of this article shall be guilty of a
class E felony, and shall be punished by a fine of not |ess than one
t housand FI VE HUNDRED dol | ars nor nore than five thousand dollars or by
a period of inprisonnment as provided in the penal law, or by both such
fine and inprisonnent.

(ii) A person who operates a vehicle in violation of subdivision two,
two-a, three, four or four-a of section eleven hundred ninety-two of
this article after having been convicted of a violation of subdivision
two, two-a, three, four or four-a of such section or of vehicular
assault in the second or first degree, as defined, respectively, in
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sections 120.03 and 120.04 and aggravated vehicul ar assault as defined
in section 120.04-a of the penal |aw or of vehicul ar nmansl aughter in the
second or first degree, as defined, respectively, in sections 125.12 and
125. 13 and aggravated vehi cul ar hom ci de as defined in section 125.14 of
such law, twice wthin the preceding ten years, shall be guilty of a
class D felony, and shall be punished by a fine of not Iess than two
t housand FI VE HUNDRED dol | ars nor nore than ten thousand dollars or by a
period of inprisonnent as provided in the penal |law, or by both such
fine and inprisonnent.

(ii1) I'n addition to the inposition of any fine or period of inprison-
ment set forth in this paragraph, the court shall also sentence such
person convicted of a violation of subdivision twd, two-a or three of
section el even hundred ninety-two of this article to a period of
probation or conditional discharge, as a condition of which it shal
order such person to install and maintain, in accordance wth the
provisions of section eleven hundred ninety-eight of this article, an
ignition interlock device in any notor vehicle owned or operated by such
person during the term of such probation or conditional discharge
i nposed for such violation of section el even hundred ninety-two of this
article and in no event for a period of |ess than six nonths. Provided,
however, the court may not authorize the operation of a notor vehicle by
any person whose license or privilege to operate a notor vehicle has
been revoked pursuant to the provisions of this section.

(d) Al cohol or drug related of fenses; special vehicles. (1) Except as
provi ded i n subparagraph four of this paragraph, a violation of subdivi-
sion one, two, three, four or four-a of section eleven hundred ninety-
two of this article wherein the violator is operating a taxicab as
defined in section one hundred forty-eight-a of this chapter, or livery
as defined in section one hundred twenty-one-e of this chapter, and such
taxicab or livery is carrying a passenger for conpensation, or a truck
with a GWR of nore than eighteen thousand pounds but not nore than
twenty-si x thousand pounds and which is not a conmercial notor vehicle
shall be a msdeneanor punishable by a fine of not less than [five
hundred] ONE THOUSAND dol l ars nor nore than [fifteen] TWDO THOUSAND FI VE
hundred dollars or by a period of inprisonment as provided in the pena
| aw, or by both such fine and inprisonnent. A violation of subdivision
two-a of section eleven hundred ninety-two of this article wherein the
violator is operating a taxicab as defined in section one hundred
forty-eight-a of this chapter, or |ivery as defined in section one
hundred twenty-one-e of this chapter, and such taxicab or Ilivery is
carrying a passenger for conpensation, or a truck with a GWR of nore
t han ei ghteen thousand pounds but not nore than twenty-six thousand
pounds and which is not a conmercial notor vehicle shall be a class E
fel ony punishable by a fine of not |ess than one thousand dollars nor
nore than five thousand dollars or by a period of inprisonnent as
provided in the penal law, or by both such fine and inprisonnent.

(1-a) A violation of subdivision one of section eleven hundred nine-
ty-two of this article wherein the violator is operating a school bus as
defined in section one hundred forty-two of this chapter and such schoo
bus is carrying at |east one student passenger shall be a m sdeneanor
puni shable by a fine of not less than |[five hundred] ONE THOUSAND
dollars nor nore than [fifteen] TWD THOUSAND FI VE hundred dollars or by
a period of inprisonnment as provided in the penal law, or by both such
fine and inprisonnent.

(2) A violation of subdivision five of section el even hundred ninety-
two of this article shall be a traffic infraction punishable as provided
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i n paragraph (a) of this subdivision. Except as provided in subparagraph
three or five of this paragraph, a violation of subdivision one, two,
three, four, four-a or six of section eleven hundred ninety-two of this
article wherein the violator is operating a commercial notor vehicle, or
any notor vehicle registered or registerable under schedul e F of subdi-
vi si on seven of section four hundred one of this chapter shall be a
m sdenmeanor. A violation of subdivision one, two, three, four or four-a
of section el even hundred ninety-two of this article shall be punishable
by a fine of not less than [five hundred] ONE THOUSAND dol |l ars nor nore
than [fifteen] TWO THOUSAND FIVE hundred dollars or by a period of
i mpri sonment as provided in the penal law, or by both such fine and
i mprisonment. A violation of subdivision six of section el even hundred
ninety-two of this article shall be punishable by a fine of not |ess
than [five hundred] ONE THOUSAND dollars nor nore than [fifteen] TWO
THOUSAND FI VE hundred dollars or by a period of inprisonment not to
exceed one hundred ei ghty days, or by both such fine and inprisonnent. A
person who operates any such vehicle in violation of such subdivision
six after having been convicted of a violation of subdivision one, two,
two-a, three, four, four-a or six of section el even hundred ninety-two
of this article within the preceding five years shall be punishable by a
fine of not |ess than TWO THOUSAND five hundred dollars nor nore than
[fifteen hundred] FIVE THOUSAND dollars or by a period of inprisonnent
as provided in the penal |aw, or by both such fine and inprisonnent. A
violation of subdivision twd-a of section el even hundred ninety-two of
this article wherein the violator is operating a comrercial notor vehi-
cle, or any notor vehicle registered or regi sterable under schedul e F of
subdi vi si on seven of section four hundred one of this chapter shall be a
class E felony punishable by a fine of not |less than one thousand
doll ars nor nore than five thousand dollars or by a period of inprison-
nment as provided in the penal law, or by both such fine and inprison-
nment .

(3) A violation of subdivision one of section eleven hundred ninety-
two of this article wherein the violator is operating a notor vehicle
with a gross vehicle weight rating of nore than ei ghteen thousand pounds
whi ch contains flamuabl e gas, radioactive materials or explosives shal
be a m sdenmeanor punishable by a fine of not |ess than TWO THOUSAND fi ve
hundred dollars nor nore than [fifteen hundred] FIVE THOUSAND dol | ars or
by a period of inprisonnent as provided in the penal law, or by both
such fine and inprisonnent.

(4) (i) A person who operates a vehicle in violation of subdivision
one, two, two-a, three, four or four-a of section el even hundred nine-
ty-two of this article and which is punishable as provided in subpara-
graph one, one-a, two or three of this paragraph after having been
convicted of a violation of any such subdivision of section eleven
hundred ninety-two of this article and penalized under subparagraph one,
one-a, two or three of this paragraph within the preceding ten years,
shall be guilty of a class E felony, which shall be punishable by a fine
of not | ess than [one] TWD t housand FI VE HUNDRED dol lars nor nore than
[five] TEN thousand dollars, or by a period of inprisonment as provided
in the penal Iaw, or by both such fine and inprisonnent. A person who
operates a vehicle in violation of subdivision six of section el even
hundred ninety-two of this article after having been convicted of two or
nore violations of subdivisions one, two, two-a, three, four, four-a or
six of section eleven hundred ninety-two of this article within the
precedi ng five years, any one of which was a m sdeneanor, shall be guil -
ty of a class E felony, which shall be punishable by a fine of not |ess
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than [one] THREE thousand FI VE HUNDRED dol |l ars nor nore than [five] TEN
t housand dollars, or by a period of inprisonment as provided in the
penal law, or by both such fine and inprisonnment. In addition, any
person sentenced pursuant to this subparagraph shall be subject to the
di squalification provided in subparagraph three of paragraph (e) of
subdi vision two of this section.

(ii) A person who operates a vehicle in violation of subdivision one,
two, two-a, three, four or four-a of section eleven hundred ninety-two
of this article and which is punishable as provided in subparagraph one,
one-a, two or three of this paragraph after having been convicted of a
vi ol ation of any such subdivision of section eleven hundred ninety-two
of this article and penalized under subparagraph one, one-a, two or
three of this paragraph twice within the preceding ten years, shall be
guilty of a class D felony, which shall be punishable by a fine of not
| ess than [two] FIVE thousand dollars nor nore than ten thousand
doll ars, or by a period of inprisonment as provided in the penal |aw, or
by both such fine and inprisonnment. A person who operates a vehicle in
vi ol ation of subdivision six of section eleven hundred ninety-two of
this article after having been convicted of three or nore violations of
subdi vi si ons one, two, two-a, three, four, four-a or six of section
el even hundred ninety-two of this article within the preceding five
years, any one of which was a mi sdeneanor, shall be guilty of a class D
felony, which shall be punishable by a fine of not Iess than [two] FIVE
t housand dollars nor nore than ten thousand dollars, or by a period of
i mprisonment as provided in the penal law, or by both such fine and
i mprisonment. In addition, any person sentenced pursuant to this subpar-
agraph shall be subject to the disqualification provided in subparagraph
three of paragraph (e) of subdivision two of this section.

(4-a) A violation of subdivision two, three, four or four-a of section
el even hundred ninety-two of this article wherein the violator is oper-
ating a school bus as defined in section one hundred forty-two of this
chapter and such school bus is carrying at | east one student passenger
shall be a <class E felony punishable by a fine of not |ess than [one]
TWO t housand FI VE HUNDRED dollars nor nore than [five] TEN thousand
dollars, or by a period of inprisonment as provided in the penal |aw, or
by both such fine and inprisonnent. A violation of subdivision two-a of
section el even hundred ninety-two of this article wherein the violator
is operating a school bus as defined in section one hundred forty-two of
this chapter and such school bus is «carrying at |east one student
passenger shall be a class D felony punishable by a fine of not |ess
than two thousand dollars nor nore than ten thousand dollars, or by a
period of inprisonnent as provided in the penal law, or by both such
fine and inprisonnent.

(5) A violation of subdivision two, three, four or four-a of section
el even hundred ninety-two of this article wherein the violator is oper-
ating a notor vehicle with a gross vehicle weight rating of nore than
ei ght een t housand pounds whi ch contains flamrabl e gas, radi oactive mate-
rials or explosives, shall be a class E felony punishable by a fine of
not |ess than [one] TWO thousand FI VE HUNDRED dol | ars NOR MORE THAN TEN
THOUSAND DOLLARS and such other penalties as provided for in the pena
| aw; provided, however, that a conviction for such violation shall not
be considered a predicate felony pursuant to section 70.06 of such |aw,
or a previous felony conviction pursuant to section 70.10 of such law. A
violation of subdivision twd-a of section el even hundred ninety-two of
this article wherein the violator is operating a notor vehicle with a
gross vehicle weight rating of nore than ei ghteen thousand pounds which
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contains flammabl e gas, radioactive materials or explosives, shall be a
class D felony punishable by a fine of not |Iess than two thousand nor
nore than ten thousand dollars and such other penalties as provided for
in the penal Ilaw, provided, however, that a conviction for such
vi ol ation shall not be considered a predicate felony pursuant to section
70.06 of such law, or a previous felony conviction pursuant to section
70.10 of such | aw

(6) The sentences required to be inposed by subparagraph one, one-a,
two, three, four, four-a or five of this paragraph shall be inposed
not wi t hst andi ng any contrary provision of this chapter or the penal |aw

(7) Nothing contained in this paragraph shall prohibit the inposition
of a charge of any other felony set forth in this or any other provision
of law for any acts arising out of the sane incident.

(e) Certain sentences prohibited. Notw thstanding any provisions of
the penal law, no judge or nmgistrate shall inpose a sentence of uncon-
ditional discharge for a violation of any subdivision of section eleven
hundred ninety-two of this article nor shall a judge or nagistrate
i npose a sentence of conditional discharge, |MPRI SONVENT or probation
unl ess such conditional discharge, | MPRI SONMVENT or probation is acconpa-
nied by a sentence of a fine as provided in this subdivision.

(f) Were the court inposes a sentence for a violation of section
el even hundred ninety-two of this article, the court nmay require the
defendant, as a part of or as a condition of such sentence, to attend a
singl e session conducted by a victinms inpact program For purposes of
this section, "victins inpact program nmeans a program operated by a
county, a city with a population of one mllion or nore, by a not-for-
profit organi zation authorized by any such county or city, or a conbi na-
tion thereof, in which presentations are nmade concerning the inpact of
operating a notor vehicle while under the influence of alcohol or drugs
to one or nore persons who have been convicted of such offenses. A
description of any such programshall be filed with the conm ssioner and
with the coordinator of the special traffic options programfor driving
while intoxicated established pursuant to section el even hundred nine-
ty-seven of this article, and shall be nade available to the court upon
request. Nothing contained herein shall be construed to require any
governmental entity to create such a victiminpact program

(g) The office of probation and correctional alternatives shall recom
mend to the conmm ssioner of the division of <crimnal justice services
regul ati ons governing the nonitoring of conpliance by persons ordered to
install and maintain ignition interlock devices to provide standards for
nonitoring by departnents of probation, and options for nonitoring of
conpl i ance by such persons, that counties nay adopt as an alternative to
nonitoring by a departnent of probation.

S 2. Paragraph (b) of subdivision 2 of section 511 of the vehicle and
traffic law, as anended by chapter 607 of the |aws of 1993, is anended
to read as foll ows:

(b) Aggravated unlicensed operation of a notor vehicle in the second
degree is a m sdeneanor. When a person is convicted of this crime under
subpar agraph (i) of paragraph (a) of this subdivision, the sentence of
the court nust be: (i) a fine of not |less than five hundred dollars; and
(ii) a term of inprisonment not to exceed one hundred ei ghty days; or
(ii1) where appropriate a sentence of probation as provided in subdivi-
sion six of this section; or (iv) a termof inprisonment as a condition
of a sentence of probation as provided in the penal law and consistent
with this section. Wwen a person is convicted of this crinme under
subparagraph (ii), (iii) or (iv) of paragraph (a) of this subdivision,
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the sentence of the court nust be: (i) a fine of not less than [five
hundred] ONE THOUSAND dol l ars nor nore than [one] TWO thousand FIVE
HUNDRED dollars; and (ii) a termof inprisonment of not |ess than seven
days nor nore than one hundred eighty days, or (iii) where appropriate a
sentence of probation as provided in subdivision six of this section; or
(iv) a termof inprisonment as a condition of a sentence of probation as
provided in the penal |aw and consistent with this section.

S 3. Paragraph (b) of subdivision 3 of section 511 of the vehicle and
traffic aw, as separately anended by chapters 786 and 892 of the |aws
of 1990, is anended to read as foll ows:

(b) Aggravated wunlicensed operation of a notor vehicle in the first
degree is a class E felony. Wien a person is convicted of this crine,
the sentence of the court nust be: (i) a fine in an anmount not |ess than
[five hundred] TWDO THOUSAND dol | ars nor nore than five thousand dol |l ars;
and (ii) a termof inprisonnent as provided in the penal law, or (iii)
where appropriate and a termof inprisonment is not required by the
penal law, a sentence of probation as provided in subdivision six of
this section, or (iv) a term of inprisonment as a condition of a
sentence of probation as provided in the penal |aw

S 4. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw



