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STATE OF NEW YORK

10749
I N ASSEMBLY
June 18, 2012

I ntroduced by COW TTEE ON RULES -- (at request of M of A Dinowitz) --
read once and referred to the Conmttee on Cties

AN ACT to amend the administrative code of the city of New York, in
relation to the enforcement of the cigarette tax and the regul ati on of
t obacco products and cigarette rolling nmachi nes

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The administrative code of the city of New York is anmended
by addi ng a new section 11-1303.1 to read as foll ows:

S 11-1303.1 SIGNS REQU RED. A A RETAIL DEALER SHALL POST A SIGN ON
SUCH DEALER S PREM SES STATI NG THAT Cl GARETTES SOLD IN THE CI TY MJUST BE
| N PACKAGES BEARI NG VALI D TAX STAMPS. THE SIGN SHALL BE POSTED IN A
CONSPI CUOUS PLACE IN CLOSE PROXIM TY TO THE CASH REG STER OR OTHER PLACE
VWHERE Cl GARETTES ARE DI SPLAYED. THE COWM SSI ONER OF FI NANCE MAY PROMUL-
GATE RULES DETAI LI NG THE FORM CONTENT, AND Sl ZE OF SUCH Sl GNS.

B. THE COW SSI ONER OF FI NANCE MAY, AFTER A HEARI NG AND AN OPPORTUNI TY
TO BE HEARD, | MPOSE A PENALTY ON A RETAIL DEALER FOR A VIOLATION OF THI' S
SECTI ON OF NOT MORE THAN TWO HUNDRED FI FTY DOLLARS PER DAY I N ADDI TI ON
TO ANY OTHER PENALTY THAT MAY BE | MPOSED UNDER THI S CODE.

S 2. Subdivision 1 of section 11-1308 of the adm nistrative code of
the city of New York is anmended to read as foll ows:

1. To make, adopt and anend rules and regul ations appropriate to the
carrying out of this chapter and the purposes thereof; and to require
the filing of reports AND THE SUBM SSI ON OF OTHER DATA by agents and/or
VWHOLESALE AND/OR RETAIL dealers |IN AN ELECTRONIC FORM AND TO | MPCSE
PENALTI ES FOR THE FAI LURE TO FI LE SUCH REPORTS OR SUBM T SUCH DATA;

S 3. Section 11-1308 of the adm nistrative code of the city of New
York is amended by adding a new subdivision 12 to read as foll ows:

12. TO DESI GNATE HEARI NG OFFI CERS OR TRI BUNALS TO CONDUCT ANY HEARI NG
PROVI DED BY THI S CHAPTER OR CHAPTER FORTY OF THIS TITLE FOR WHCH A
HEARI NG BY THE TAX APPEALS TRI BUNAL HAS NOT BEEN PROVI DED BY LAW

S 4. Subdivisions a and b of section 11-1317 of the adm nistrative
code of the city of New York, subdivision b as amended by chapter 458 of
the I aws of 2006, are anended to read as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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a. Any person failing to pay a tax payabl e under this chapter when due
shall be subject to a penalty of [fifty] ONE HUNDRED per centum of the
amount of tax due, but the conm ssioner of finance, if satisfied that
the del ay was excusable, may remt all or any part of such penalty. Such
penalty shall be paid and di sposed of in the sane manner as other reven-
ues under this <chapter. Unpaid penalties may be enforced in the sane
manner as the tax inposed by this chapter.

b. (1) In addition to any other penalty inposed by this section, the
comm ssioner of finance nmay (a) inpose a penalty of not nore than [one]
TWO hundred dollars for each two hundred cigarettes or fraction thereof
in excess of [one] FOUR HUNDRED BUT NOT MORE THAN TWO t housand ci ga-
rettes in unstanped or unlawfully stanped packages in the possession or
under the control of any person, AND A PENALTY OF NOT MORE THAN FI VE
HUNDRED DCOLLARS FOR EACH TWDO HUNDRED Cl GARETTES I N EXCESS OF TWO THOU
SAND Cl GARETTES and (b) inpose a penalty of not nore than [two hundred]
ONE THOUSAND dol | ars for each ten [affixed or] unaffixed false, altered
or counterfeit cigarette tax stanps, inprints or inpressions, or frac-
tion thereof, [in excess of one hundred affixed or unaffixed false,
altered or counterfeit cigarette tax stanps, inprints or inpressions] in
t he possession or under the control of any person. Such penalty shall be
determined as provided in section 11-1310 of this chapter, and nay be
reviewed only pursuant to such section. Such penalty nay be enforced in
the same manner as the tax inposed by this chapter. The conm ssi oner of
finance, in his or her discretion, may remt all or part of such penal-
ty. Such penalty shall be paid and disposed of in the sanme nanner as
ot her revenues under this chapter.

(2) The penalties inposed by this paragraph my be inposed by the
comm ssioner of finance in addition to any other penalty inposed by this
section, but in Ilieu of the penalties inposed by subparagraph (a) of
par agr aph one of this subdivision: (a) not less than [thirty] TWO
HUNDRED dollars but not nore than [two] FIVE hundred dollars for each
two hundred cigarettes, or fraction thereof, in excess of [one thousand]
FOUR HUNDRED ci garettes but Iess than or equal to [five] TW) thousand
cigarettes in unstanped or unlawfully stanped packages knowi ngly in the
possessi on or know ngly under the control of any person; (b) not |ess
than [seventy-five] TWO HUNDRED FIFTY dollars but not nore than [two
hundred] ONE THOUSAND dol l ars for each two hundred cigarettes, or frac-
tion thereof, in excess of [five] TWOD thousand cigarettes but |ess than
or equal to [twenty] TEN thousand cigarettes in unstanped or unlawfully
stanped packages knowingly in the possession or know ngly under the
control of any person; and (c) not |less than [one] FIVE hundred dollars
but not nore than [two hundred] ONE THOUSAND dollars for each two
hundred cigarettes, or fraction thereof, in excess of [twenty] FIVE
thousand cigarettes in unstanped or unlawfully stanped packages, know
ingly in the possession or know ngly under the control of any person.
Such penalty shall be determ ned as provided in section 11-1310 of this
chapter, and may be reviewed only pursuant to such section. Such penalty
may be enforced in the same manner as the tax inposed by this chapter.
The comm ssioner of finance, in his or her discretion, nmay remt all or
part of such penalty. Such penalty shall be paid and di sposed of in the
same manner as ot her revenues under this chapter.

(3) A PERSON, IN THE PCSSESSI ON OF MORE THAN FOUR HUNDRED Cl GARETTES
| N UNSTAMPED OR UNLAWFULLY STAWMPED PACKAGES, WHO IS ALSO IN THE
POSSESSI ON  OF UNAFFI XED, FALSE, ALTERED OR COUNTERFEI T Cl GARETTE TAX
STAWPS, | MPRI NTS OR | MPRESSI ONS, SHALL BE PRESUMED TO KNOWNGLY BE IN
THE POSSESSI ON OF, OR HAVE UNDER HI' S, HER OR I TS CONTROL, THE UNSTAMPED
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OR UNLAWFULLY STAMPED PACKAGES DESCRI BED | N PARAGRAPH TWO OF THI S SUBDI -
VI SI ON.

S 5. Section 11-1317 of the adm nistrative code of the city of New
York is amended by adding a new subdivision f to read as foll ows:

F. THE COW SSI ONER OF FI NANCE MAY | MPOSE A PENALTY OF UP TO TWO THOU
SAND FI VE HUNDRED DOLLARS FOR THE FAILURE OF AGENTS AND/OR WHOLESALE
AND OR RETAIL DEALERS TO FILE ANY REQU RED REPORTS OR TO SUBM T ANY
REQUI RED DATA TO THE DEPARTMENT

S 6. Subdivisions (a), (c) and (d) of section 11-4012 of the adm nis-
trative code of the city of New York, subdivision (a) as anended by
chapter 201 of the laws of 2009, subdivision (c) as added by chapter 262
of the laws of 2000, paragraph 1 of subdivision (c) as anended by chap-
ter 508 of the |aws of 2004, and subdivision (d) as added by chapter 765
of the laws of 1985, are amended to read as foll ows:

(a) Attenpt to evade or defeat tax. Any person who willfully attenpts
in any manner to evade or defeat any tax inposed by chapter thirteen of
this title or paynent thereof where: (1) such tax is unpaid on [ten]
FI VE t housand cigarettes or nore or (2) such person has previously been
convicted [two or nore tinmes] of a crime set forth in this chapter
relating to cigarette taxes; shall be guilty of a class E felony.

(c) (1) Any person, other than an agent so authorized by the comis-
sioner of finance, who willfully possesses or transports for the purpose
of sale [ten] FIVE thousand or nore cigarettes subject to the tax
i nposed by chapter thirteen of this title in any unstanped or unlawfully
st anped packages or who willfully sells or offers for sale [ten] FIVE
t housand or nore cigarettes in any unstanped or unlawfully stanped pack-
ages in violation of such chapter shall be guilty of a class E felony.

(2) Any person, other than an agent appoi nted by the conm ssioner of
finance, who willfully possesses or transports for the purpose of sale
[thirty] TEN thousand or nore cigarettes subject to the tax inposed by
chapter thirteen of this title in any unstanped or unlawfully stanped
packages or who willfully sells or offers for sale [thirty] TEN thousand
or nore cigarettes in any unstanped or unlawfully stanped packages in
vi ol ation of such chapter shall be guilty of a class D felony.

(d) For the purposes of this section, the possession or transportation
within this city by any person, other than an agent, at any one tine of
[five thousand] FOUR HUNDRED or nore cigarettes in unstanped or unlaw
fully stanped packages shall be presunptive evidence that such ciga-
rettes are possessed or transported for the purpose of sale and are
subject to the tax inposed by chapter thirteen of this title. Wth
respect to such possession or transportation, any provisions of chapter
thirteen of this title providing for a tine period during which a use
tax inposed by such chapter nmy be paid on unstanped cigarettes or
unlawful Iy or inproperly stanped cigarettes or during which such ciga-
rettes may be returned to an agent shall not apply. The possession with-
inthis city of [nore than] four hundred OR MORE cigarettes in unstanped
or unlawfully stanped packages by any person other than an agent at any
one time shall be presunptive evidence that such cigarettes are subject
to tax as provided by chapter thirteen of this title.

S 7. The section heading and subdivisions (a) and (c) of section
11-4021 of the administrative code of the city of New York, as anended
by chapter 556 of the |aws of 2011, are anmended to read as foll ows:

Seizure and forfeiture of cigarettes, FLAVORED TOBACCO PRODUCTS AND
Cl GARETTE ROLLI NG MACHI NES. (a) Wenever a police officer designated in
section 1.20 of the crimnal procedure |aw or a peace officer designated
in subdivision TWO OR SUBDIVISION five of section 2.10 of such [|aw,
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acting pursuant to his special duties, shall discover any cigarettes
subject to any tax provided by chapter thirteen of this title, and upon
whi ch the tax has not been paid or the stanps not affixed as required by
such chapter, they are hereby authorized and enpowered forthwith to
sei ze and take possession of such cigarettes, together with any vending
machi ne or receptacle in which they are held for sale. Such cigarettes,
vendi ng nmachi ne or receptacle seized by a police officer or such peace
of ficer shall be turned over to the commi ssioner of finance.

(c) The commssioner of finance may, within a reasonable tine after
the forfeiture to the city of such vendi ng nmachi nes or receptacles, upon
publication of a notice to such effect for at |I|east five successive
days, in a newspaper published or circulated in the city, sell such
forfeited vendi ng machi nes or receptacles at public sale and pay the
proceeds into the treasury of the city to the credit of the genera
fund. Such sei zed vendi ng nachi nes or receptacles nay be sold prior to
forfeiture if the owner of the seized property consents to the sale.
Not wi t hst andi ng any ot her provision of this section, the conm ssioner of
finance nmay enter into an agreenent with the state tax commission to
provide for the disposition between the city and state of the proceeds
fromany such sale. The conm ssioner of finance may [al so] transfer any
seized cigarettes to the state for destruction. Al cigarettes forfeited
to the [state] CTY shall be destroyed or used for |aw enforcenent
pur poses, except that cigarettes that violate, or are suspected of
violating, federal trademark laws or inport |aws shall not be used for
| aw enf orcenent purposes. If the comm ssioner deternmines the cigarettes
may not be wused for |law enforcenent purposes, the comm ssioner of
finance nust, within a reasonable tinme after the forfeiture to the city
of such cigarettes, upon publication of a notice to such effect for at
| east five successive days, prior to destruction, in a newspaper
published or circulated in the city, destroy such forfeited cigarettes.
Such conm ssioner nmay, prior to any destruction of cigarettes, permt
the true holder of +the trademark rights in the cigarettes to inspect
such forfeited cigarettes in order to assist in any investigation
regardi ng such cigarettes.

S 8. Section 11-4021 of the adm nistrative code of the city of New
York is amended by adding a new subdivision (f) to read as foll ows:

(F) THE AUTHORITY PROVIDED BY SUBDI VISION (A) AND THE PROCEDURES
DESCRIBED IN SUBDIVISIONS (B) AND (C) OF THI S SECTI ON SHALL ALSO APPLY
TO THE SElI ZURE AND FORFEI TURE OF ANY FLAVORED TOBACCO PRODUCT OR TOBACCO
ROLLI NG MACHI NE OR COVMPARABLE EQUI PMENT, ALONG W TH ANY TOBACCO PRODUCT
USED IN CONNECTION W TH SUCH MACHI NE OR EQUI PMENT, THAT | S POSSESSED
OFFERED FOR SALE, OR USED FOR A COWMERCI AL PURPCSE I N VIOLATION OF TH'S
TI TLE OR TI TLE SEVENTEEN OF TH S CODE

S 9. Subdivision j of section 17-713 of the administrative code of the
city of New York, as added by l|local |aw nunmber 69 of the city of New
York for the year 2009, is anended to read as foll ows:

j. "Tobacco product” nmeans any [substance which contains tobacco,
including, but not I|imted to, cigars and chew ng tobacco; provided,
however, that such termshall not include cigarettes] PRODUCT MADE OR
DERI VED FROM TOBACCO THAT | S | NTENDED FOR HUMAN CONSUMPTI ON, | NCLUDI NG
ANY COVPONENT, PART, OR ACCESSORY OF A TOBACCO PRODUCT ( EXCEPT RAW MATE-
RI ALS OTHER THAN TOBACCO USED I N MANUFACTURING A COWPONENT PART, OR
ACCESSORY OF A TOBACCO PRODUCT). TOBACCO PRODUCT SHALL ALSO | NCLUDE
W THOUT LIM TATION, ANY C GAR CHEW NG TOBACCO PIPE  TOBACCO,
ROLL- YOUR-OAN TOBACCO, SNUS, BIDI, SNUFF, AND DI SSOLVABLE TOBACCO
PRODUCTS. TOBACCO PRODUCT SHALL NOT | NCLUDE Cl GARETTES OR ANY PRODUCT
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THAT HAS BEEN APPROVED BY THE U.S. FOOD AND DRUG ADM NI STRATI ON, PURSU-
ANT TO I TS AUTHORI TY OVER DRUGS AND DEVI CES, FOR SALE AS A TOBACCO USE
CESSATION PRODUCT OR FOR OTHER MEDI CAL PURPOSES AND THAT | S BEI NG
MARKETED AND SOLD SOLELY FOR SUCH PURPOSES.

S 10. Section 17-715 of the adm nistrative code of the city of New
York, as anended by | ocal |aw nunber 69 of the city of New York for the
year 2009, is anended to read as foll ows:

S 17-715 Sal e of flavored tobacco products prohibited. A 1t shall be
unlawful for any person to sell or offer for sale, OR TO POSSESS W TH
| NTENT TO SELL OR OFFER FOR SALE, any flavored tobacco product except in
a tobacco bar.

B. THE POSSESSI ON OR TRANSPORTATI ON AT ANY ONE TIME OF TEN OR MORE
FLAVORED TOBACCO PRODUCTS (OF THE SAME OR DI FFERENT VARI ANTS) SHALL
CONSTI TUTE PRESUMPTI VE EVI DENCE THAT SUCH PERSON POSSESSES SUCH TOBACCO
PRODUCTS W TH |INTENT TO SELL OR OFFER FOR SALE. THI' S SECTI ON SHALL NOT
APPLY TO A MANUFACTURER OR AN AGENT, OR A PERSON DELI VERI NG PRODUCTS [N
THE REGULAR COURSE OF BUSI NESS FOR A MANUFACTURER OR AN AGENT.

S 11. The administrative code of the city of New York is anended by
addi ng a new section 17-715.1 to read as foll ows:

S 17-715.1 COMMERCI AL USE OF Cl GARETTE ROLLI NG MACHINE PROHI BITED. I T
SHALL BE UNLAWFUL FOR ANY PERSON TO PROVI DE PUBLI C ACCESS FOR COMVERCI AL
PURPCSES TO A Cl GARETTE ROLLI NG MACHI NE, OR COVPARABLE EQUI PMENT, FOR
THE ASSEMBLY, MANUFACTURE, OR FABRI CATI ON OF Cl GARETTES, Cl GARS, OR ANY
OTHER TOBACCO PRODUCT, OR TO POSSESS A Cl GARETTE ROLLI NG MACHI NE OR
COVPARABLE EQUI PMENT W TH | NTENT TO VI OLATE THI S SECTI ON

S 12. Section 17-716 of the adm nistrative code of the city of New
York, as anmended by |ocal |aw nunber 69 of the city of New York for the
year 2009, is anended to read as foll ows:

S 17-716 Viol ations and penalties. a. Any person who violates section
17-714 of this subchapter or any rul es pronul gated hereunder shall be
liable for a civil penalty of not less than [two hundred and fifty] FIVE
HUNDRED dol | ars, nor nore than two thousand dollars for each violation.

b. Any person who violates section 17-715 OR 17-715.1 of this subchap-
ter shall be liable for a civil penalty of not nore than [five hundred]
ONE THOUSAND dollars for the first violation, and not nore than [five
hundred] ONE THOUSAND dol lars for each additional violation found on
that day; and not nore than [one] TWOD thousand dollars for the second
violation at the sane place of business within a [two-year] THREE-YEAR
period, and not nore than [one] TWO thousand dollars for each additiona
violation found on that day; and not nore than [two] FIVE thousand
dollars for the third and all subsequent violations at the sanme place of
business within a [two-year] THREE- YEAR period. In addition, for a third
violation occurring on a different day and all subsequent violations
occurring on different days at the sane place of business within a
[two-year] THREE- YEAR period, any person who engages in business as a
retail dealer, as such termis defined in section 20-201 of the code,
shall be subject to the mandatory suspension of his or her cigarette
license, issued pursuant to 20-202 of the code, for such place of busi-
ness, for a period not to exceed one year. A cigarette license shall be
suspended at the sane hearing at which a retail dealer is found liable
for athird violation or subsequent violations at the sane place of
business within a [two-year] THREE- YEAR peri od.

S 13. Section 17-717 of the adm nistrative code of the city of New
York, as added by | ocal |aw nunber 69 of the city of New York for the
year 2009, is anended to read as foll ows:
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S 17-717 Enforcenent. The departnent [and], the departnment of consuner
affairs AND THE DEPARTMENT OF FI NANCE shall enforce the provisions of
this subchapter. A proceeding to recover any civil penalty authorized
pursuant to section 17-716 of this subchapter shall be comrenced by the
service of a notice of wviolation returnable to the [adm nistrative
tribunal established by the board of health] HEALTH TRIBUNAL AT THE
OFFI CE OF ADM NI STRATI VE TRI ALS AND HEARI NGS where the departnment OR THE
DEPARTMENT OF FI NANCE i ssues such a notice or to the adjudication divi-
sion of the departnment of consumer affairs where such departnment issues
such a notice. The notice of violation or copy thereof when filled in
and served shall constitute notice of the violation charged. Such
notice shall contain a statenent that any hearing for a third violation
or subsequent violation [of section 17-715] DESCRIBED IN SUBDI VISION B
OF SECTION 17-716 of this subchapter at the same place of business wth-
in a [two-year] THREE-YEAR period shall also constitute a hearing for
the suspension of a retail dealer's cigarette |license where the retai
dealer is found to be in violation of such section. The [adm nistrative
tribunal of the board of health] HEALTH TRI BUNAL AT THE OFFI CE OF ADM N-
| STRATI VE TRI ALS AND HEARINGS and the adjudication division of the
departnment of consunmer affairs shall have the power to render deci sions
and to inpose the renedi es and penalties provided for in section 17-716
of this subchapter, in addition to any other renedies or penalties
provi ded for the enforcenent of such provisions wunder any other |aw
including, but not limted to, civil or crimnal actions or proceedings.
The departnent, THE DEPARTMENT OF FI NANCE and the departnent of consuner
affairs shall notify each other within thirty days of finding that a
retail dealer has been found |iable for any section of this subchapter.

S 14. Section 17-718 of the adm nistrative code of the city of New
York, as added by local |aw nunber 69 of the city of New York for the
year 2009, is anended to read as foll ows:

S 17-718 Rul es. The comm ssioner of the departnment, THE COVWM SSI ONER
OF THE DEPARTMENT OF FI NANCE and the comm ssioner of the departnment of
consuner affairs shall promulgate any rules as may be necessary for the
pur poses of carrying out the provisions of this [section] SUBCHAPTER.

S 15. This act shall take effect on the one hundred twentieth day
after it shall have become a Ilaw, provided that the departnent of
finance and the departnent of health and nental hygi ene of the city of
New York may promrul gate any rul es necessary for the inplenentation of
this act prior to such effective date.



