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STATE OF NEW YORK

10648
I N ASSEMBLY
June 12, 2012

Introduced by COW TTEE ON RULES -- (at request of M of A Lentol,
Gantt) -- read once and referred to the Conmttee on Codes
AN ACT to anend the crimnal procedure law, in relation to discovery

requirenents and procedures and to repeal certain provisions of such
|l aw rel ating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 240 of the crimnal procedure |aw is REPEALED and a
new article 240 is added to read as fol |l ows:
ARTI CLE 240
AUTOVATI C DI SCOVERY PROCEDURE AND REQUI REMENTS
SECTI ON 240. 10 AUTOVATI C DI SCOVERY.
240. 20 RECI PROCAL DI SCOVERY.
240. 30 DEPGCSI TI ONS.
240. 35 NON TESTI MONI AL EVI DENCE FROM THE DEFENDANT.
240. 40 PRESERVATI ON OF EVI DENCE.
240. 43 DI SCRETI ONARY DI SCOVERY BY ORDER OF THE COURT.
240. 44 CERTI FI CATES OF COWVPLI ANCE.
240. 45 CONTI NUI NG DUTY TO DI SCLCSE.
240. 50 PROTECTI VE ORDERS.
240. 60 REMEDI ES AND SANCTI ONS FOR NONCOWPLI ANCE W TH THI S ARTI -
CLE.
240.70 LOST OR DESTROYED MATERI ALS.
S 240. 10 AUTOVATI C DI SCOVERY.

THE PROSECUTION | S HEREBY REQUIRED TO PROVIDE DI SCOVERY MATERIALS
W THOUT A MOTI ON BY DEFENSE BEFORE OR AT ARRAI GNMENT. THE PROSECUTI ON
SHALL DI SCLOSE TO THE DEFENDANT, AND PERM T THE DEFENDANT TO DI SCOVER,
| NSPECT, COPY OR PHOTOGRAPH, ALL |ITEMS AND |NFORVMATION WHEN [N
POSSESSI ON, CUSTODY OR CONTROL OF THE PROSECUTI ON OR PERSONS UNDER THE
PROSECUTI ON' S DI RECTI ON OR CONTROL | NCLUDI NG BUT NOT LIM TED TO

1. WTNESS CONTACT | NFORMVATION AND ALL WRI TTEN AND RECORDED STATE-
MENTS, AND THE SUBSTANCE OF ALL ORAL STATEMENTS. THE PROBATI ON DEPART-
MENT IS REQURED TO PROVIDE THE PARTIES WTH A RECORD OF ALL
CONVI CTI ONS, COVPLAI NTS, AND | NDI CTMENTS AGAI NST ALL OF THE PROSPECTI VE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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PROSECUTI ON W TNESSES AND ALL DEFENDANTS W THI N FI VE DAYS OF THE PROSE-
CUTION S DISCLOSURE OF I TS WTNESSES NAMES AND ADDRESSES TO THE
DEFENSE.

2. ALL TRANSCRIPTS OF THE TESTIMONY OF A PERSON WHO HAS TESTI FI ED
BEFORE ANY GRAND JURY WHEN THE TESTI MONY RELATES TO THE SUBJECT MATTER
OF THE CASE.

3. | DENTI FI CATI ON | NFORVATI ON OF ALL LAW ENFORCEMENT PERSONNEL WHOM
THE PROSECUTOR KNOWS TO HAVE EVI DENCE OR | NFORVATI ON RELEVANT TO ANY
OFFENSE CHARGED OR TO A POTENTI AL DEFENSE THERETO.

4. STATEMENTS OF | DENTI FI CATI ON PROCEDURES.

5. ALL TANG BLE OBJECTS AND EXHI BI TS.

6. ALL DEFENDANTS STATEMENTS.

7. ALL EXCULPATORY FACTS IN POSSESSION OF THE PROSECUTI ON OR OF
PERSONS UNDER THE PROSECUTI ON' S DI RECTI ON OR WHO | NVESTI GATED THE CASE;
NOT LI M TED TO " MATERI ALLY EXCULPATORY" EVI DENCE.

8. ALL STATEMENTS WRITTEN OR RECORDED WHI CH RELATE TO THE SUBJECT
MATTER.

9. I NTENDED EXPERT OPI NI ON | NCLUDI NG ALL CONTACT | NFORMATI ON, PUBLI CA-
TIONS OF | NTENDED W TNESS, AND REPORTS PREPARED BY THE EXPERT THAT
PERTAIN TO THE CASE.

10. SUWMVARY OF ALL CORPOREAL COR NON- CORPCREAL OR VA CE | DENTI FI CATI ON
PROCEDURES.

11. SUMVARY OF ALL PROM SES, REWARDS AND | NDUCEMENTS MADE TO PERSONS
VWHO MAY BE CALLED AS W TNESSES.

12. WHETHER THE PROSECUTI ON HAS ANY EVI DENCE OR | NFORVATI ON THAT NAY
HAVE BEEN PROVI DED BY A CONFI DENTI AL OR JAI LHOUSE | NFORMANT.

13. VWHETHER A SEARCH WARRANT HAS BEEN EXECUTED AND ALL | NFORVATI ON
RELATI NG THERETO.

14. VWHETHER THERE HAS BEEN ANY ELECTRONI C SURVEI LLANCE.

S 240. 20 RECI PROCCAL DI SCOVERY.

THE DEFENSE, SUBJECT TO CONSTI TUTI ONAL LI M TATI ONS, HAS RECI PROCAL
DI SCOVERY OBLI GATI ONS AFTER I T RECEI VES THE PROSECUTOR S DI SCOVERY PACK-
AGE. THE DEFENSE MUST DI SCLOSE ALL RELEVANT MATERI AL EVI DENCE W THI N THE
DEFENDANT' S POSSESSI ON | NCLUDI NG THE NAMES, ADDRESSES, DATES OF BIRTH
AND STATEMENTS BY | NDI VI DUALS WHOM THE DEFENSE | NTENDS TO CALL AT TRI AL,
| NTENDED EXPERT OPI Nl ON EVI DENCE, PHOTOGRAPHS, TANGd BLE OBJECTS, EXH B-
I TS, SCIENTI FI C TEST REPORTS; AND | NFORMATI ON REGARDI NG ANY | NDUCEMENTS
OR PROM SES TO ANY W TNESS.

S 240. 30 DEPGSI Tl ONS.

ANY TIME AFTER THE FILI NG OF AN ACCUSATORY | NSTRUMENT, THE COURT I N
I TS DI SCRETI ON NMAY, UPON MOTI ON OF ANY PARTY, ORDER THE EXAM NATION OF
ANY PERSON EXCEPT THE DEFENDANT UPON ORAL DEPOSI TION | F THE PARTY SHOWG
THAT THE PERSON S TESTI MONY | S MATERIAL TO THE CASE OR NECESSARY TO
ADEQUATELY PREPARE A DEFENSE.

S 240. 35 NON- TESTI MONI AL EVI DENCE FROM THE DEFENDANT.

AFTER THE FI LI NG OF AN ACCUSATORY | NSTRUMENT, AND SUBJECT TO CONSTI TU-
TIONAL LI M TATI ONS, THE COURT MAY, UPON MOTI ON BY THE PROSECUTI ON SHOW
I NG PROBABLE CAUSE TO BELI EVE THE DEFENDANT HAS COW TTED THE CRIME, A
CLEAR | NDI CATI ON THAT RELEVANT MATERI AL EVI DENCE W LL BE FOUND, AND THAT
THE METHOD USED TO SECURE IT IS SAFE AND RELI ABLE, REQUI RE A DEFENDANT
TO PROVI DE NON- TESTI MONI AL EVI DENCE, | NCLUDI NG TO APPEAR | N A LI NEUP AND
OTHER EVI DENCE.

S 240. 40 PRESERVATI ON OF EVI DENCE.

EVI DENTI ARY MATERI ALS ARE REQUI RED TO BE MAI NTAINED I N THEIR ORI G NAL

CONDI TI ON AND SHALL | NCLUDE BUT NOT BE LIM TED TO



Co~NOoOUIT~hWNE

A. 10648 3

1. VIDEOTAPE OF | NTERVI EWs AT THE POLI CE STATI ON OR OTHER FACI LI TI ES:
NO ORAL, WRI TTEN OR SI GN LANGUAGE STATEMENT OF A SUSPECT MADE DURI NG AN
| NTERVIEW SHALL BE ADM SSIBLE AS SUBSTANTIVE EVI DENCE AGAI NST THAT
PERSON | N ANY CRI M NAL PROCEEDI NG UNLESS AN ELECTRONI C RECORDI NG WHI CH
MUST BE FOCUSED UPON BOTH THE QUESTI ONER AND THE SUSPECT THROUGHOUT AND
MUST | NCLUDE NOT ONLY AUDI O BUT ALSO VI SUAL RECORDING, IS MADE OF THE
COVPLETE | NTERVI EW

2. TELEPHONE CALLS AND POLICE RADI O TRANSM SSI ONS: WHEN ELECTRONI C
RECORDI NGS OF 911 TELEPHONE CALLS OR PCLI CE RADI O TRANSM SSI ONS ARE MADE
I N CONNECTI ON W TH AN | NVESTI GATI ON, THE ARRESTING OFFICER OR LEAD
DETECTI VE MJST EXPEDI TI QUSLY NOTI FY THE PROSECUTI ON I N WRI TI NG OF THE
EXI STENCE OF ALL RECORDI NGS.

3. MATERI AL POSSESSED BY OTHER GOVERNMENT PERSONNEL OR THI RD PARTI ES:
THE PROSECUTION 1S REQUI RED TO NOTI FY THE DEFENSE WHENEVER | T RECEI VES
| NFORMATI ON ABOUT THE EXI STENCE OF ANY OTHERW SE DI SCOVERABLE | TEM THAT
IS NOT WTHI N THE POSSESSI ON, CUSTODY OR CONTROL OF LAW ENFORCEMENT, AND
THE PARTIES CAN MOVE FOR A COURT ORDER REQUI RI NG THE PRESERVATI ON OF
SUCH | TEMS BY A THI RD PARTY.

S 240. 43 DI SCRETI ONARY DI SCOVERY BY ORDER OF THE COURT.

UPON THE REQUEST BY THE DEFENDANT, TO THE COURT, |F THE DEFENDANT IS
UNABLE W THOUT UNDUE HARDSHI P TO OBTAI N THE SUBSTANTI AL EQUI VALENT BY
OTHER MEANS, THE COURT MAY ORDER THE PROSECUTION, OR ANY | NDI VI DUAL,
AGENCY OR OTHER ENTI TY TO MAKE AVAI LABLE FOR DI SCLOSURE TO THE DEFENDANT
ANY MATERI AL OF | NFORMATI ON WHI CH POTENTI ALLY RELATES TO THE SUBJECT
MATTER OF THE CASE OR | S OTHERW SE RELEVANT.

S 240. 44 CERTI FI CATES OF COWPLI ANCE.

THE PROSECUTI ON AND DEFENSE MUST CERTIFY IN WRI TING THAT THEY HAVE
EXERCI SED DUE DI LIGENCE | N COWLYI NG WTH THEI R DI SCOVERY OBLI GATI ONS
AND THI S CERTI FI CATI ON MUST | DENTI FY EACH | TEM THAT WAS PROVI DED.

S 240. 45 CONTI NU NG DUTY TO DI SCLOSE.

| F THE PROSECUTI ON OR THE DEFENDANT SUBSEQUENTLY LEARNS OF ADDI Tl ONAL
MATERI AL  OR | NFORVATI ON WHICH | T WOULD HAVE A DUTY TO DI SCLOSE PURSUANT
TO ANY PROVI SIONS OF THI' S ARTICLE, | T SHALL | MVEDI ATELY NOTI FY THE OTHER
PARTY AND DI SCLOSE THE ADDI TI ONAL MATERI AL OR | NFORMATI ON AS REQUI RED BY
TH S CHAPTER.

S 240. 50 PROTECTI VE ORDERS.

THE COURT MAY ORDER THAT DI SCOVERY OR |INSPECTION BE  DEN ED,
RESTRI CTED, CONDI TIONED OR DEFERRED, OR MAY GRANT DI SCOVERY TO THE
DEFENDANT ON THE CONDI TI ON THAT THE MATERI AL BE AVAI LABLE ONLY TO COUN-
SEL FOR THE DEFENDANT.

S 240. 60 REMEDI ES AND SANCTI ONS FOR NONCOWPLI ANCE W TH THI' S ARTI CLE.

A RANGE OF LEGAL REMEDI ES ARE AVAI LABLE FOR FAI LI NG TO COWLY W TH ANY
DI SCOVERY ORDER | SSUED OR | MPOSED. THI' S | NCLUDES BUT SHALL NOT BE LI M T-
ED TO THE ABILITY OF THE COURT TO MAKE A FURTHER ORDER OF DI SCOVERY,
GRANT A CONTI NUANCE, ORDER THAT THE HEARI NG BE REOPENED, ORDER THAT A
WTNESS BE CALLED OR RECALLED, ORDER A M STRI AL OR DI SM SSAL OF SOVE
CHARGES.

S 240. 70 LOST OR DESTROYED MATERI ALS.

VHEN MATERI AL OR | NFORVATI ON | S DI SCOVERABLE, BUT CANNOT BE DI SCLOSED
BECAUSE | T HAS BEEN LOST OR DESTROYED, THE COURT SHALL | MPOSE AN APPRO-
PRI ATE REMEDY OR SANCTI ON WHI CH | S PROPORTI ONATE TO THE POTENTI AL WAYS
IN WH CH THE LOST OR DESTROYED MATERI AL COULD HAVE BEEN HELPFUL TO THE
PARTY ENTI TLED TO DI SCLOSURE.

S 2. This act shall take effect on the sixtieth day after it shall
have beconme a |law and shall apply to all arrai gnments commrenci ng on or
after such effective date.



