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STATE OF NEW YORK

10532
I N ASSEMBLY
June 4, 2012

I ntroduced by COWMM TTEE ON RULES -- (at request of M of A Morelle) --
read once and referred to the Conmttee on | nsurance

AN ACT to anend the insurance law, in relation to derivative trans-
actions and derivative instrunents

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subsection (a) of section 1401 of the insurance law is
anmended by addi ng three new paragraphs 19, 20 and 21 to read as foll ows:

(19) "OVER THE COUNTER DERI VATIVE | NSTRUVENT" MEANS A DERI VATI VE
| NSTRUVENT WHI CH | S AUTHORI ZED UNDER THI S CHAPTER OTHER THAN A DERI VA-
TI VE | NSTRUMVENT (A) CLEARED THROUGH A UNI TED STATES OR FOREI GN CLEARI NG
HOUSE OR (B) TRADED ON OR THROUGH A UNI TED STATES OR FORElI GN EXCHANGE
PROVI DI NG CLEARI NG SERVI CES

(20) " CLEARI NGHOUSE" MEANS A DERI VATI VES CLEARI NG ORGANI ZATI ON  WHI CH
ACTS AS A MEDI UM FOR CLEARI NG, OR EFFECTI NG SETTLEMENTS OF, DERI VATI VE
| NSTRUMVENTS SUCH THAT THE CLEARINGHOUSE |S SUBSTITUTED AS THE OTHER
PARTY TO THE DERI VATI VE TRANSACTI ON

(21) "MASTER AGREEMENT" MEANS A WRI TTEN MASTER AGREEMENT RELATI NG TO
DERI VATI VES TRANSACTI ONS THAT PROVI DES FOR NETTI NG OF PAYMENTS OWED BY
THE RESPECTI VE PARTI ES, AND THE DOM Cl LI ARY JURI SDI CTI ON OF THE COUNTER-
PARTY IS EITHER WTH N THE UNI TED STATES OR | F NOT WTH N THE UNI TED
STATES, WTHI N A FOREI GN (NOT UNI TED STATES) JURI SDI CTI ON DEEMED BY THE
SECURI TIES VALUATION OFFICE OF THE NATI ONAL ASSOCI ATI ON OF | NSURANCE
COW SSI ONERS, OR ANY SUCCESSOR OFFI CE ESTABLI SHED BY THE NATI ONAL ASSO
Cl ATI ON OF | NSURANCE COVMM SSI ONERS, AS ELI G BLE FOR NETTI NG

S 2. Subsection (f) of section 1410 of the insurance |aw, as added by
chapter 650 of the laws of 1998, is amended to read as foll ows:

(f)(1) The counterparty exposure under [a] AN OVER THE COUNTER deri va-
tive instrunent entered into by an insurer authorized to engage in tran-
sactions pursuant to this section shall be deenmed to be an obligation of
the institution to which the insurer is exposed to credit risk and shal
be included in determ ning conpliance with any single or aggregate quan-
titative Ilimtation on investnents nade by an insurer under this chap-
ter.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(2) Notwi t hstanding any single or aggregate quantitative limtation on
i nvestnments made by an insurer under this chapter, AN I NSURER MAY ONLY
TRANSACT AN OVER THE COUNTER DERI VATI VE | NSTRUVENT W TH:

(A) A QUALI FI ED COUNTERPARTY; OR

(B) A COUNTERPARTY OTHER THAN A "QUALI FI ED COUNTERPARTY" | F, AFTER
G VI NG EFFECT TO THAT TRANSACTI QN, the aggregate counterparty exposure
OF THE |INSURER under one or nore OVER THE COUNTER derivative [trans-
actions] | NSTRUMENTS t o:

[(A) any single counterparty, other than a "qualified counterparty",
shall be Ilimted to one] (I) THAT NON QUALI FI ED COUNTERPARTY DOES NOT
EXCEED ONE percent of [an] THE insurer's admitted assets; and

[(B)] (Il) all counterparties, other than qualified counterparties,
[are limted to] DOES NOT EXCEED three percent of [an] THE insurer's
adm tted assets.

(3) For purposes of this section:

(A) a "qualified counterparty” is a ["qualified broker or dealer"” or a
"qualified bank" or other counterparty rated AA-/Aa3 or higher by a
nationally recognized statistical rating organization if it is also
approved by the superintendent;

(B) a "qualified broker or dealer" neans a broker or dealer that s
organi zed wunder the laws of a state and is registered under the Securi -
ti es Exchange Act of 1934, 15 U S. C. SS 78a-78kk, and has net capital in
excess of two hundred fifty mllion dollars;

(C© a "qualified bank" nmeans a bank or trust conpany that:

(i) is organized and existing, or in the case of a branch or agency of
a foreign banking organization is |icensed, under the laws of the United
States or any state thereof;

(ii) is regulated, supervised and exam ned by United States federal or
state authorities having regulatory authority over banks and trust
compani es;

(1i1) has assets in excess of five billion dollars;

(iv) has senior obligations outstanding, or has a parent corporation
t hat has senior obligations outstanding, rated AA or better (or the
equi val ent thereto) by two i ndependent nationally recogni zed statistica
rating organi zati ons; and

(v) has a ratio of primary capital to total assets of at |east five
and one-half percent and a ratio of total capital to total assets of at
| east six percent; and

(D)] COUNTERPARTY WTH WHI CH THE | NSURER HAS ENTERED | NTO A MASTER
AGREEMENT, TOGETHER W TH A CREDI T SUPPORT ANNEX OR OTHER DOCUMENTATI ON
PROVI DI NG FOR THE COLLATERALI ZATI ON OF THE COUNTERPARTY' S OBLI GATI ONS TO
THE |INSURER UNDER THE NMASTER AGREEMENT AND WH CH MEETS ONE OF THE
FOLLOW NG RATI NG STANDARDS

(1) AN I NVESTMENT GRADE CREDI T RATI NG FROM AT LEAST ONE NATI ONALLY
RECOGNI ZED STATI STI CAL RATI NG ORGANI ZATI ON;

(1'l) WHOSE PARENT HAS AN | NVESTMENT GRADE CREDI T RATI NG FROM AT LEAST
ONE NATI ONALLY RECOGNI ZED STATI STI CAL RATI NG ORGANI ZATI ON; OR

(1'1'1) THAT HAS CREDI T ENHANCEMENT FOR ALL OF I TS FI NANCI AL OR SETTLE-
MENT OBLI GATIONS UNDER THE OVER THE COUNTER DERI VATI VE | NSTRUMENT FOR
THE DURATI ON OF THE DERI VATI VE | NSTRUMENT FROM AN ENTITY THAT HAS AN
| N\VESTMENT GRADE CREDI T RATI NG FROM AT LEAST ONE NATI ONALLY RECOGNI ZED
STATI STI CAL RATI NG ORGANI ZATI ON FOR THE BENEFI T OF THE | NSURER; AND

(B) "aggregate counterparty exposure" means the [sum of: (i) the
aggregate statenent value of options, swaptions, caps, floors, and
warrants purchased; and (ii) the aggregate potential exposure of
collars, swaps, forwards and futures entered i nto] AGGREGATE, NET AMOUNT
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OF CREDIT RISK ATTRI BUTABLE TO ALL OVER THE COUNTER DERI VATI VE | NSTRU-
MENTS ENTERED | NTO W TH A COUNTERPARTY, CALCULATED AS FOLLOWE:

(1) IF THERE |S NO MASTER AGREEMENT | N PLACE W TH THE COUNTERPARTY,
THE SUM OF THE MARKET VALUES OF ALL OVER THE COUNTER DERI VATI VE | NSTRU-
MENTS W TH THE COUNTERPARTY THAT HAVE A POCSI TI VE MARKET VALUE, LESS ANY
COLLATERAL; OR

(1) IF A MASTER AGREEMENT IS IN PLACE WTH THE COUNTERPARTY, THE
GREATER OF ZERO OR THE NET SUM PAYABLE TO THE | NSURER | N CONNECTI ON W TH
ALL OVER THE COUNTER DERIVATIVE |NSTRUVENTS SUBJECT TO THE MASTER
NETTI NG AGREEMENT, LESS ANY COLLATERAL.

S 3. This act shall take effect imediately.



