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STATE OF NEW YORK

10268
I N ASSEMBLY
May 16, 2012

Introduced by M of A TITONE -- read once and referred to the Commttee
on | nsurance

AN ACT to anend the insurance law, in relation to exam nati on under oath
of covered persons pursuant to the conprehensive notor vehicle insur-
ance reparations act

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 5103 of the insurance |law is anmended by adding a
new subsection (i) to read as foll ows:

(1) WTH REGARD TO ANY CLAI M FOR FI RST PARTY BENEFI TS PURSUANT TO THI S
ARTI CLE, THE EXAM NATI ON UNDER OATH OF A PERSON CLAI M NG TO BE A COVERED
PERSON SHALL BE SCHEDULED BY THE | NSURER DI RECTLY OR BY AN ATTORNEY
APPO NTED BY THE |INSURER FOR PURPOSES OF CONDUCTI NG SUCH EXAM NATI ON
UNDER OATH FOR WHOSE CONDUCT AND ACTI VI TY THE | NSURER SHALL BE DI RECTLY
RESPONSI BLE. THE EXAM NATION UNDER OATH OF A CLAI MANT SHALL NOT BE
DEMANDED UNLESS AND UNTI L AN APPLI CATI ON FOR FI RST PARTY BENEFITS HAS
BEEN RECElI VED BY THE | NSURER. | N ANY EXAM NATI ON UNDER QATH, THE CLAI M
ANT SHALL HAVE THE RI GHT TO BE REPRESENTED BY COUNSEL. THE EXAM NATI ON
SHALL BE CONDUCTED UPON OATH OR AFFI RVATI ON. THE EXAM NATI ON UNDER QATH
SHALL BE CONDUCTED I N THE COUNTY WHERE THE CLAI MANT RESIDES OR, AT THE
CLAI MANT'S OPTION, IN THE OFFI CE OF H' S OR HER REPRESENTATI VE UNLESS THE
CLAI MANT OR CLAI MANT' S REPRESENTATI VE AND THE | NSURER AGREE OTHERW SE.
THE DAY AND Tl ME THAT THE EXAM NATI ON UNDER OATH IS SCHEDULED SHALL BE
AGREED UPON BY THE |INSURER AND THE CLAI MANT OR CLAI MANT' S REPRESEN-
TATI VE. A DEMAND FOR AN EXAM NATI ON UNDER OATH SHALL BE IN WRI TING AND
SHALL BE SERVED PERSONALLY OR BY REQ STERED OR CERTI FI ED MAI L UPON THE
CLAI MANT UNLESS THE CLAI MANT | S REPRESENTED BY AN ATTORNEY, WHEN IT
SHALL BE SERVED PERSONALLY OR BY MAIL UPON H' S OR HER ATTORNEY. THE
DEMAND SHALL STATE THE PERSON BEFORE WHOM THE EXAM NATION IS TO BE HELD
THE TI ME, PLACE AND SUBJECT MATTER THEREOF. WRI TTEN NOTI CE OF AN EXAM
| NATI ON UNDER OATH MUST BE RECEI VED BY THE CLAI MANT OR H S OR HER REPRE-
SENTATI VE NOT LESS THAN FOURTEEN DAYS PRI OR TO THE EXAM NATI ON DATE TO
BE EFFECTI VE TO REQUI RE CLAI MANT TO APPEAR. THE NOTI CE SHALL ADVI SE THE
CLAI MANT OF THE RI GHT TO VI DEO OR OTHERW SE RECORD THE EXAM NATI ON. THE
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CLAI MANT SHALL BE ALLOAED REASONABLE ADJOURNMENTS WHI CH SHALL BE
ACCEPTED UP TO NO LESS THAN TWENTY- FOUR HOURS PRI OR TO THE EXAM NATI ON.
| F THE CLAI MANT TO BE EXAM NED DCES NOT UNDERSTAND THE ENGLI SH LANGUAGE,
UPON REASONABLE NOTICE TO THE | NSURER SEEKI NG THE EXAM NATI ON, THE
I NSURER SHALL, AT ITS OMN EXPENSE, PROVI DE A TRANSLATION OF ALL QUES-
TIONS AND ANSWERS, AND MAY USE THE SERVI CES OF AN | NTERPRETER WHOSE
COVPENSATI ON SHALL BE PAI D BY THE | NSURER SEEKI NG THE EXAM NATI ON. THE
EXAM NATI ON UNDER OATH SHALL BE TRANSCRI BED BEFORE A NOTARY PUBLIC
COW SSI ONED TO ADM NI STER OATHS I N THI S STATE. ANY EXAM NATI ON UNDER
OATH THAT [|S NOT SO TRANSCRI BED SHALL NOT BE Cl TED AS THE BASI S OF ANY
DENI AL OF A CLAIM FOR FI RST PARTY BENEFI TS. THE TRANSCRI PT OF THE EXAM
I NATION SHALL NOT' BE SUBJECT TO OR AVAI LABLE FOR PUBLI C | NSPECTI ON,
EXCEPT UPON COURT ORDER UPON GOOD CAUSE SHOMWN, BUT SHALL BE FURNI SHED TO
THE CLAI MANT OR H' S OR HER REPRESENTATI VE W THI N SI XTY DAYS OF THE EXAM
| NATI ON. THE CONDUCT OF EXAM NATI ONS UNDER OATH SHALL BE GOVERNED BY THE
UNI FORM RULES FOR THE CONDUCT OF DEPOSI TI ONS, PART 221 OF THE UN FORM
RULES FOR THE NEW YORK STATE TRI AL COURTS. AN EXAM NATI ON UNDER OATH OF
THE CLAIMANT MAY BE REQUESTED WHERE (1) THE | NSURER SUSPECTS FRAUD
PERPETRATED BY THE CLAI MANT WHI CH MUST BE CLEARLY CONVEYED TO THE CLAI M
ANT OR CLAI MANT' S REPRESENTATI VE. THE | NSURER SHALL SUPPLY THE CLAI MANT
OR CLAI MANT'S REPRESENTATIVE WTH ANY AND ALL EVI DENCE SUPPORTI NG | TS
CLAIM OF FRAUD NOT LESS THAN TEN DAYS PRIOR TO THE EXAM NATI ON UNDER
OATH SO AS TO PRESERVE THE CLAI MANT' S FEDERAL FI FTH AVENDVENT RI GHT
AGAI NST BEI NG COWPELLED TO TESTI FY AGAI NST HI MSELF OR HERSELF; (2) THE
I NSURER SUSPECTS THAT THE CLAI MANT | S RECEI VI NG UNNECESSARY TREATMENT
VWH CH SHALL BE CLEARLY CONVEYED TO THE CLAI MANT OR CLAI MANT' S REPRESEN-
TATIVE. THE |INSURER SHALL SUPPLY THE CLAI MANT OR CLAI MANT' S REPRESEN-
TATI VE WTH ANY AND ALL EVI DENCE SUPPORTI NG | TS CLAI M THAT THE TREATMENT
I S UNNECESSARY, | NCLUDI NG BUT NOT LIMTED TO PEER REVI EWs NOT LESS THAN
TEN DAYS PRI OR TO THE EXAM NATI ON UNDER OATH, (3) THE |NSURER SUSPECTS
THAT THE TREATI NG PROVI DER OR FACI LI TY IS BI LLI NG FOR TREATMENT THAT THE
CLAI MANT |'S NOT RECEI VI NG WH CH SHALL BE CLEARLY CONVEYED TO THE CLAI M
ANT OR CLAI MANT' S REPRESENTATI VE. THE | NSURER SHALL PROVI DE THE CLAI M
ANT  OR CLAIMANT'S REPRESENTATI VE W TH ANY AND ALL EVI DENCE SUPPORTI NG
I TS CLAIM THAT THE BI LLI NG | S NOT COMVENSURATE W TH THE ACTUAL TREATMENT
RECEI VED, | NCLUDI NG BUT NOT LIMTED TO, THE BILLS SUBM TTED BY THE
TREATI NG PROVI DER NOT' LESS THAN TEN DAYS PRI OR TO THE EXAM NATI ON UNDER
OATH, OR (4) THE I NSURER HAS A SUSPICION THAT THE CLAIM NEEDS TO BE
VERIFIED FOR A REASON NOT ENUMERATED ABOVE. THE JUSTI FI CATI ON MUST BE
RELEVANT TO THE VERI FI CATI ON OF THE CLAI M AND THE REASON MUST BE CLEARLY
CONVEYED TO THE CLAI MANT OR CLAI MANT' S REPRESENTATI VE. THE | NSURER SHALL
PROVI DE SUPPCRTI NG EVI DENCE TO SUPPORT ITS CLAIM TO THE CLAIMANT OR
CLAI MANT' S REPRESENTATI VE NOT LESS THAN TEN DAYS PRI OR TO THE EXAM NA-
TI ON UNDER OATH. | F THE CLAI MANT OR CLAI MANT' S REPRESENTATI VE W SHES TO
CONTEST THE REQUEST FOR AN EXAM NATI ON UNDER OATH BECAUSE CLAI MANT OR
CLAI MANT' S REPRESENTATI VE BELI EVES THE REQUEST TO BE PRE-TEXTURAL OR
SUSPECTS ABUSE I N REQUESTI NG THE EXAM NATI ON, HE OR SHE SHALL SUBM T AN
APPLI CATI ON TO THE DEPARTMENT FOR REVIEWW THI N FI VE BUSI NESS DAYS OF
RECEI PT OF THE WRI TTEN REQUEST FROM THE | NSURER. NO | NSURER SHALL DENY A
CLAIM BASED UPON A TREATI NG PROVI DER' S FAI LURE TO APPEAR AT AN EXAM NA-
TI ON UNDER OATH OTHER THAN BI LLS SUBM TTED BY SUCH PROVI DER, NOR SHALL
IT FORM THE BASI S OF ANY LI ABILITY ON THE PART OF ANY PROVI DER OR CLAI M
ANT  FOR PAYMENT PREVI QUSLY MADE RELATING TO THE CLAIM IN QUESTION. I F
THE TREATI NG PROVI DER FAI LS TO APPEAR AT AN EXAM NATI ON UNDER OATH, THE
CLAI MANT SHALL NOTI' BE HELD RESPONSI BLE TO THE PROVI DER FOR SERVI CES
RENDERED BY THAT PROVI DER. VWHEN AN | NSURER REQUI RES AN EXAM NATI ON UNDER



Co~NOoOUIT~hWNE

A. 10268 3

OATH OF A CLAI MANT TO ESTABLI SH PROOF OF CLAIM SUCH REQUI REMENT SHALL
BE BASED ON THE APPLICATION OF OBJECTI VE STANDARDS SO THAT THERE I S
SPECI FI C JUSTI FI CATI ON FOR THE USE OF SUCH EXAM NATI ON. | NSURER STAND-
ARDS SHALL BE AVAI LABLE FOR REVI EW BY DEPARTMENT EXAM NERS, AS WELL AS
BY THE CLAI MANT AND H S OR HER REPRESENTATI VE. THE SCOPE OF THE EXAM
I NATION  UNDER OATH SHALL BE NARROALY TAI LORED TO THE REASONS OR JUSTI -
FI CATI ON FOR SEEKI NG THE EXAM NATI ON AS SET FORTH IN THE I NSURER S WRI T-
TEN REQUEST. ANY QUESTI ON THAT GOES BEYOND THE SCOPE MAY BE OBJECTED TO
AND SUCH OBJECTED TO QUESTI ON SHALL BE SUBM TTED BY THE | NSURER W THI N
SEVEN DAYS OF THE COWMPLETI ON OF THE SCHEDULED AND CONDUCTED EXAM NATI ON
TO THE DEPARTMENT TO DETERM NE | F THE OBJECTED TO QUESTI ON | S BEYOND THE
SCOPE OF THE EXAM NATION. | F ANY QUESTION IS DETERM NED TO BE BEYOND THE
LEG TI MATE SCOPE OF THE EXAM NATI ON AND I TS ORI G NAL WRI TTEN JUSTI FI CA-
TION FOR THE SAME, THE CLAI MANT SHALL NOT BE REQUI RED TO RESPOND TO THE
QUESTI ON AND CANNOT FORM THE BASIS OF A DENTAL. | F THE OBJECTED TO QUES-
TION IS DETERMNED BY THE DEPARTMENT TO BE LEGQ TI MATE AND NARROALY
TAI LORED TO MEET THE OBJECTI VES CONTAI NED I N THE WRI TTEN REQUEST FOR THE
EXAM NATI ON UNDER OATH I NI TI ALLY G VEN BY THE | NSURER WHEN THE EXAM NA-
TI ON WAS SCHEDULED, THE EXAM NATI ON MAY BE RESCHEDULED | N THE MANNER SET
FORTH ABOVE FOR THE LIMTED PURPOSE OF RECElIVING RESPONSES TO THE
| MPROPERLY OBJECTED TO QUESTI ONS, AS DETERM NED BY THE DEPARTMENT, AND
RESPONSES TO OTHER QUESTI ONS THAT M GHT NATURALLY FLOW FROM THE CLAI M
ANT" S RESPONSES THAT ARE LI KEW SE NARROALY TAI LORED TO | NVESTI GATE THE
LEG TI MATE JUSTI FI CATION FOR CONDUCTI NG THE EXAM NATI ON G VEN I N THE
I NSURER S ORI G NAL WRI TTEN REQUEST, W TH THE SAME RULES FOR OBJECTI ONS
APPLYI NG AS SET FORTH ABOVE. AN | NSURER SHALL NOT DENY A CLAI M BASED
UPON AN OBJECTI ON AT AN EXAM NATI ON UNDER OATH UNLESS THE | NSURER
COWLETES THE ABOVE OBJECTI ON APPEALS PROCEDURE, W NS SAI D APPEAL, AND
THE CLAI MANT THEREAFTER FAI LS TO COWLY WTH THE DEMAND FOR A FURTHER
EXAM NATI ON UNDER OATH. EACH EXAM NATI ON UNDER OATH SHALL NOT EXCEED
THREE HOURS FROM THE TI ME THE FIRST QUESTION IS ASKED UNTIL THE LAST
QUESTION |S ASKED UNLESS REASONABLE CAUSE EXI STS. FOR EXAM NATI ON
CONSTRUCTED WTH THE Al D OF AN | NTERPRETER, THE TIME SHALL NOI EXCEED
FOUR HOURS UNLESS REASONABLE CAUSE EXI STS. THE CLAI MANT OR CLAI MANT' S
REPRESENTATI VE SHALL HAVE THE RI GHT TO TERM NATE THE EXAM NATI ON UPON
THE PASSAGE OF THE ABOVE TIME LIMTS. THE CLAIM SHALL NOT BE DEN ED | F
THE CLAI MANT OR CLAI MANT' S REPRESENTATI VE TERM NATES THE EXAM NATI ON
AFTER THE ALLOTTED TI ME HAS EXPI RED. | SSUES OF LI ABI LI TY RELATED TO ANY
ONGO NG OR POTENTI AL THI RD PARTY ACTI ON ARI SI NG FROM THE SUBJECT CLAI M
MAY BE ADDRESSED AT THE EXAM NATI ON UNDER OATH. THE EXAM NATI ON UNDER
OATH AND ANY | NVESTI GATI ON RELATED THERETO SHALL BE CONFI DENTI AL AND
SHALL NOT BE SUBJECT TO DI SCOVERY OR USE | N ANY THI RD PARTY ACTI ON ARl S-
ING OUT OF THE | NCl DENT THAT SERVES AS THE BASI S OF THE CLAIM FOR FI RST
PARTY BENEFI TS, AND SHALL NOT BE USED AGAI NST THE CLAI MANT I N ANY SUCH
TH RD PARTY ACTI ON. ABSENT AN ADM SSI ON OF FRAUD BY A CLAI MANT DURI NG
THE EXAM NATI ON UNDER OATH, OR ALLEGATI ON OF FRAUD PERPETRATED BY THE
CLAI MANT SUPPORTED BY THE TESTIMONY ELI Cl TED AT THE EXAM NATI ON, THE
EXAM NATI ON UNDER OATH ALONE SHALL NOT FORM THE BASIS OF A DENAL OF
FIRST PARTY BENEFITS. ANY DENI AL OF FI RST PARTY BENEFI TS BASED | N PART
UPON AN EXAM NATI ON UNDER OATH, | NCLUDI NG ONE BASED ON FRAUD BY THE
CLAI MANT, SHALL BE ACCOVPANI ED BY ANY OTHER WRI TTEN REPORTS, | NCLUDI NG
I NVESTI GATI VE, THAT IN WVHOLE OR I N PART FORM THE BASIS OF THE DEN AL.
THE CLAIMANT AND H'S OR HER REPRESENTATIVE SHALL HAVE THE RI GHT TO
CONDUCT AN EXAM NATI ON UNDER OATH, UPON WRI TTEN REQUEST TO THE | NSURER,
OF ANY |INDIVIDUAL, |INCLUDING THE PERSON OR ATTORNEY CONDUCTI NG OR
REVI EW NG THE EXAM NATI ON, WHOSE REPCORTS OR OPINIONS FORM THE BASIS OF
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ANY DENIAL OF FIRST PARTY BENEFITS BASED IN WHOLE OR I N PART ON THE
EXAM NATI ON. ONCE AN | NSURER HAS DENI ED FURTHER FI RST PARTY BENEFI TS TO
THE CLAI MANT FOR ANY REASON, | T SHALL BE BARRED FROM SEEKI NG ANY FURTHER
VERI FICATION OF THE CLAIM |INCLUDING BUT NOT LIMTED TO, CONDUCTI NG
MEDI CAL EXAM NATI ONS AND/ OR FURTHER EXAM NATI ONS UNDER OATH. THE DEN AL
OF A CLAIM FOR FAI LURE TO ATTEND AN EXAM NATI ON UNDER QATH SHALL NOT BE
RETROACTI VE TO THE DATE OF THE CLAIM BUT SHALL ONLY RESULT IN THE
DENI AL OF ALL BENEFI TS RECElI VED AFTER THE DATE OF THE EXAM NATI ON UNDER
OATH.

S 2. This act shall take effect immediately and shall apply to all
claims for first party benefits pending on or after such date.



