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STATE OF NEW YORK

834
2009- 2010 Regul ar Sessi ons
I N SENATE
January 18, 2009

Introduced by Sen. KRUGER -- read twi ce and ordered printed, and when
printed to be conmmitted to the Conmittee on Finance

AN ACT to anend the executive law, in relation to the free exercise of
religion

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The executive law is anmended by adding a new article 14-A
to read as foll ows:
ARTI CLE 14- A
FREE EXERCI SE OF RELI G ON
SECTI ON 275. LEQ SLATI VE FI NDI NGS AND STATEMENT OF | NTENT.
276. FREE EXERCI SE OF RELI G ON PROTECTED.
277. DEFI NI TI ONS.
278. APPLI CABI LI TY.

S 275. LEGQ SLATI VE FI NDI NGS AND STATEMENT OF | NTENT. 1. THE LEGQ SLA-
TURE FI NDS THAT:

(A) THE STATE CONSTI TUTI ON RECOGNI ZES THE FREE EXERCI SE AND ENJOYMENT
OF RELIG OQUS PROFESSI ON AND WORSHI P, W THOUT DI SCRI M NATI ON OR PREFER-
ENCE, AS AN | NHERENT AND FUNDAMENTAL RI GHT;

(B) LAWS "FACI ALLY NEUTRAL" TOMRD RELI G ON, AS WELL AS LAWS | NTENDED
TO | NTERFERE W TH RELI G OQUS EXERCI SE, MAY BURDEN RELI G QUS EXERCI SE AND
PROFESSI ON;

(C) GOVERNVENTS SHOULD NOT SUBSTANTI ALLY BURDEN RELIG OQUS EXERCI SE
W THOUT COWPELLI NG JUSTI FI CATI ON; AND

(D) THE COVPELLI NG | NTEREST TEST, AS SET FORTH I N THE FEDERAL CASES OF
W SCONSIN V. YODER, 406 US 205 (1972), AND SHERBERT V. VERNER, 374 US
398 (1963), IS A WORKABLE TEST FOR STRI KING SENSI BLE BALANCES BETWEEN
RELI G QUS LI BERTY AND COWVPETI NG GOVERNVENTAL | NTERESTS.

2. IT 1S THE I NTENT OF THE LEG SLATURE:

(A) TO GUARANTEE THAT A TEST OF COVPELLI NG STATE | NTEREST W LL BE
| MPOSED ON ALL STATE AND LOCAL LAWS AND ORDI NANCES I N ALL CASES I N WH CH

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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FREE EXERCI SE AND ENJOYMENT OF RELIG OUS PROFESSION AND WORSHI P IS
SUBSTANTI ALLY BURDENED; AND

(B) TO PROVIDE A CLAIM OR DEFENSE TO PERSONS WHOSE RELI J OQUS PROFES-
SI ON AND WORSHI P | S SUBSTANTI ALLY BURDENED BY GOVERNVMENT.

S 276. FREE EXERCI SE OF RELI G ON PROTECTED. 1. GOVERNVENT SHALL NOT
SUBSTANTI ALLY BURDEN A PERSON S EXERCI SE AND ENJOYMENT OF RELI G QUS
PROFESSI ON AND WORSHI P EVEN | F THE BURDEN RESULTS FROM A RULE OF GENERAL
APPLI CABI LI TY, EXCEPT AS PROVIDED IN SUBDI VI SION TWO OF THI S SECTI ON.

2. GOVERNMENT MAY SUBSTANTI ALLY BURDEN A PERSON S EXERCI SE AND ENJOY-
MENT OF RELIG OQUS PROFESSI ON AND WORSHI P ONLY | F | T DEMONSTRATES THAT
APPLI CATI ON OF THE BURDEN TO THE PERSON- -

(A) I'S I N FURTHERANCE OF A COVPELLI NG GOVERNMENTAL | NTEREST; AND

(B) I'S THE LEAST RESTRICTIVE MEANS OF FURTHERI NG THAT COWPELLI NG
GOVERNMENTAL | NTEREST.

3. A PERSON WHOSE RELI G QUS EXERCI SE HAS BEEN BURDENED | N VI OLATI ON OF
THI'S SECTI ON MAY ASSERT THAT VI OLATION AS A CLAIM OR DEFENSE IN A JUDI -
Cl AL PROCEEDI NG AND OBTAI N APPROPRI ATE RELI EF AGAI NST A GOVERNMENT. A
PARTY WHO PREVAILS |IN ANY ACTION TO ENFORCE THI S ARTI CLE AGAI NST A
GOVERNMVENT SHALL RECOVER ATTORNEY' S FEES AND COSTS.

S 277. DEFINITIONS. AS USED IN TH S ARTI CLE:

1. THE TERM "GOVERNMENT" |INCLUDES A BRANCH, DEPARTMENT, AGENCY,
| NSTRUVENTALI TY, AND OFFICIAL (OR OTHER PERSON ACTI NG UNDER COLOR OF
LAW OF THE STATE, OR A MUNI CI PALI TY OR SUBDI VI SI ON OF THE STATE;

2. THE TERM " DEMONSTRATES' MEANS MEETS THE BURDENS OF GO NG FORWARD
W TH THE EVI DENCE AND OF PERSUASI ON; AND

3. THE TERM "EXERCISE AND ENJOYMENT OF RELIGJ OQUS PROFESSI ON AND
WORSHI P* MEANS THE PRACTI CE OF RELI G ON UNDER SECTI ON THREE OF ARTI CLE |
OF THE STATE CONSTI TUTI ON.

S 278. APPLICABILITY. 1. TH S ARTICLE APPLIES TO ALL STATE AND LOCAL
LAWS AND ORDI NANCES AND THE | MPLEMENTATI ON OF SUCH LAWS AND ORDI NANCES,
VHETHER STATUTORY OR OTHERW SE, AND WHETHER ADOPTED BEFORE OR AFTER THE
EFFECTI VE DATE OF THI S ARTI CLE.

2. STATE LAW ADOPTED AFTER THE EFFECTI VE DATE OF THI S ARTI CLE SHALL BE
SUBJECT TO THI S ARTI CLE UNLESS SUCH LAW EXPLI Cl TLY EXCLUDES SUCH APPLI -
CATI ON BY REFERENCE TO THI S ARTI CLE.

3. NOTHING IN THI S ARTI CLE SHALL BE CONSTRUED TO AUTHORI ZE ANY GOVERN-
MENT TO BURDEN ANY RELI G OQUS BELI EF.

S 2. This act shall take effect imediately.



