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STATE OF NEW YORK

8314
I N SENATE
June 22, 2010

Introduced by Sen. HASSELL- THOMPSON -- (at request of the Governor) --
read twi ce and ordered printed, and when printed to be comitted to
the Committee on Rul es

AN ACT to amend the executive |law and the state finance law, in relation
to expanding opportunities for wonen and mnority-owned business
enterprises and increasing conpetition and diversity 1in procurenents
by the state and its public authorities; and to anend chapter 261 of
the |l aws of 1988 anmending the state finance |law and other laws relat-
ing to the New York state infrastructure trust fund, in relation to
the effectiveness of article 15-A of the executive |aw

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings. New York state ("the state") decl ares
that it 1is the public policy of the state to pronbote and encourage the
conti nui ng econom ¢ devel opnent of mnority and wonmen-owned busi nesses,
that mnority and wonen-owned businesses participate in the state
procurenent process as both prine contractors and subcontractors and
that the state procurenment process operate and award contracts in a
manner that is free fromdiscrimnation and bias against mnority and
wonen- owned businesses that are ready, willing and able to engage in
busi ness with the state.

The state first adopted its Mnority and Wnen- Owmed Business Enter-
prise Programin 1988 to address the significant underrepresentation of
mnority and wonen-owned businesses in state contracts, despite rela-
tively large populations of mnorities and wonen throughout the state.
The program chaptered wthin article 15-A of the executive |aw,
supported the state's commtnent to pronote equal opportunity in enploy-
ment for all persons, wi thout discrimnation on account of race, creed,
color, national origin, sex, age, disability or marital status, to
pronote equality of econom c opportunity for mnority group nenbers and
wonen, business enterprises owned by them and to eradicate through
effective programs the barriers that have unreasonably inpaired access
by mnority and wonen-owned busi ness enterprises to state contracting
opportunities.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD17551-10-0
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In 2006, a disparity study was conm ssioned by the enpire state devel -
opment corporation, pursuant to executive |aw section 312-a, to eval uate
whether mnority and wonen-owned businesses in the state contracting
mar ket pl ace had full and fair opportunities to conpete for prine
contracts and associ ated subcontracts. Published on April 29, 2010, "the
State of Mnority and Wmen- Omed Busi ness Enterprise: Evidence From New
York" ("the 2010 disparity study"), found strong evidence of |arge,
adverse, and statistically significant disparities between mnority and
wonen participation in business enterprise activity in the state's rele-
vant narket area and the actual current availability of those busi-
nesses. The study further concluded that said disparities could not be
expl ained solely, or even nostly, by differences between mnority and
wonen- owned busi nesses and non-mnority and wonen-owned business popu-
lations in factors untainted by discrimnation, and that the differences
therefore gave rise to a strong inference of the presence of discrim-
nation. The findings of the study are hereby adopted by the |egislature.

The legislature further finds that the Assenbly conducted hearings on
the efficiency and effectiveness of services to mnority and wonen- owned
busi nesses and on the effectiveness of article 15-A of the executive |aw
in UWica, New York on February 23, 2005, in New York City on March 3,
2005, and in Syracuse, New York on October 25, 2005; it conducted a
hearing on the efforts by public authorities to attract and retain wonen
and mnority-owned businesses in securing contracts for construction,
goods, and services on June 11, 2002 in Al bany, New York, and a hearing
on access to surety bonding on state contracts for small, mnority and
wonen- owned busi nesses on April 14, 2005 in New York City. The Senate
conducted hearings on the efficiency and effectiveness of services to
m nority and wonen-owned busi ness and on the effectiveness of article
15-A of the executive Ilaw at the Legislative Ofice Building hearing
roons in Al bany, New York on February 12, 2009, on Mnority and Wnen-
Owned Busi ness Enterprise participation opportunities in public
fi nance/ asset managenent, and on March 3, 2010 on the reformof article
15- A of the executive |aw

At these hearings, testinony was received that supplenented and was
consi stent with the anecdotal evidence set forth in the 2010 disparity
study that wonen and mnority-owned businesses participate in state
procurenents at significantly | ower percentages than their nunbers and
expertise would indicate would be expected if no discrimnation had
exi sted and provided anecdotal evidence of continuing patterns of
di scri m nati on.

The legislature further finds that in order to redress the discrim -
nation docunented by the study it is necessary to inplenment a program
that identifies businesses owned by mnorities and by wonmen and t hat
actively pronotes the participation of such businesses in the state
procurenent process. The legislature further finds that it is in the
best interests of the econom c devel opnent of the state to enact the
2010 Business Diversification Act to redress discrimnation against
mnority and wonmen-owned busi ness enterprises in the state marketpl ace.

S 1-a. Short title. This act shall be known and may be cited as the
" 2010 Business Diversification Act".

S 2. Subdivisions 7 and 15 of section 310 of the executive |aw, as
added by chapter 261 of the laws of 1988, are anended and five new
subdi vi sions 18, 19, 20, 21 and 22 are added to read as foll ows:

7. "Mnority-owned business enterprise” shall mean a business enter-
prise, including a sole proprietorship, partnership or corporation that
I S:
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(a) at least fifty-one percent owned by one or nore mnority group
menbers;

(b) an enterprise in which such mnority ownership is real, substan-
tial and continui ng;

(c) an enterprise in which such mnority ownership has and exercises
the authority to control independently the day-to-day business decisions
of the enterprise; [and]

(d) an enterprise authorized to do business in this state and i nde-
pendent|ly owned and operated[.];

(E) AN ENTERPRI SE OANED BY AN | NDI VI DUAL OR | NDI VI DUALS, WHOSE OWNER-
SH P, CONTROL AND OPERATION ARE RELIED UPON FOR CERTI FI CATION, WTH A
PERSONAL NET WORTH THAT DOES NOT EXCEED THREE M LLI ON FI VE HUNDRED THOU
SAND DOLLARS, AS ADJUSTED ANNUALLY ON THE FI RST OF JANUARY FOR | NFLATI ON
ACCORDI NG TO THE CONSUMER PRI CE | NDEX OF THE PREVI QUS YEAR; AND

(F) AN ENTERPRI SE THAT IS A SMALL BUSINESS PURSUANT TO SUBDI VI SI ON
TVENTY OF THI S SECTI ON.

15. "Wonen-owned business enterprise” shall nmean a business enter-
prise, including a sole proprietorship, partnership or corporation that
Is:

(a) at least fifty-one percent owned by one or nore United States
citizens or permanent resident aliens who are wonen;

(b) an enterprise in which the ownership interest of such wonmen is
real, substantial and conti nuing;

(c) an enterprise in which such wonmen ownershi p has and exercises the
authority to control independently the day-to-day business decisions of
the enterprise; [and]

(d) an enterprise authorized to do business in this state and i nde-
pendent|ly owned and operated[.];

(E) AN ENTERPRI SE OANED BY AN | NDI VI DUAL OR | NDI VI DUALS, WHOSE OWNER-
SHI P, CONTROL AND OPERATION ARE RELIED UPON FOR CERTI FI CATION, WTH A
PERSONAL NET WORTH THAT DOES NOT EXCEED THREE M LLI ON FI VE HUNDRED THOU
SAND DOLLARS, AS ADJUSTED ANNUALLY ON THE FI RST OF JANUARY FOR | NFLATI ON
ACCORDI NG TO THE CONSUMER PRI CE | NDEX OF THE PREVI QUS YEAR; AND

(F) AN ENTERPRI SE THAT IS A SMALL BUSINESS PURSUANT TO SUBDI VI SI ON
TVENTY OF THI S SECTI ON.

A FIRM OMED BY A MNORITY GROUP MEMBER WHO | S ALSO A WOVAN MAY BE
CERTI FI ED AS A M NORI TY- OANED BUSI NESS ENTERPRI SE, A WOVEN- OONED BUSI -
NESS ENTERPRI SE, OR BOTH, AND MAY BE COUNTED TOWARDS ElI THER A M NORI TY-
OMED BUSI NESS ENTERPRI SE GOAL OR A WOVEN-OMNED BUSI NESS ENTERPRI SE
GOAL, I N REGARD TO ANY CONTRACT OR ANY GOAL, SET BY AN AGENCY OR AUTHOR-
I TY, BUT SUCH PARTI Cl PATI ON MAY NOT BE COUNTED TOWARDS BOTH SUCH GOALS.
SUCH AN ENTERPRI SE' S PARTI Cl PATION IN A CONTRACT MAY NOT BE DI VIDED
BETWEEN THE M NORI TY- OANED BUSI NESS ENTERPRI SE GOAL AND THE WOVEN- OANED
BUSI NESS ENTERPRI SE GOAL.

18. "LESSEE" SHALL MEAN AN | NDI VI DUAL, A BUSI NESS ENTERPRI SE, | NCLUD-
ING A SOLE PROPRI ETORSHI P, A PARTNERSHI P, A CORPORATI ON, A NOT- FOR- PRO-
FI' T CORPORATI ON, OR ANY OTHER PARTY TO A LEASE WTH A STATE AGENCY AS
DEFINED |IN SUBDIVISION ELEVEN OF THI'S SECTION, OR A RESPONDENT I N
CONJUNCTI ON W TH THE AWARD OF SUCH A LEASE OR A PROPCSED LESSEE W TH A
STATE AGENCY AS DEFI NED | N SUBDI VI SI ON ELEVEN OF THI S SECTI ON.

19. "PERSONAL NET WORTH' SHALL MEAN THE AGGREGATE ADJUSTED NET VALUE
OF THE ASSETS OF AN | NDI VI DUAL REMAI NI NG AFTER TOTAL LIABILITIES ARE
DEDUCTED. PERSONAL NET WORTH | NCLUDES THE | NDI VI DUAL' S SHARE OF ASSETS
HELD JO NTLY WTH SAID I NDI VIDUAL' S SPOUSE AND DOES NOT' | NCLUDE THE
INDIVIDUAL'S OMERSHIP INTEREST IN THE CERTIFIED M NORI TY AND
WOVEN- OANED BUSI NESS ENTERPRI SE, THE INDIVIDUAL'S EQU TY INH S OR HER
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PRI MARY RESI DENCE, OR UP TO FI VE HUNDRED THOUSAND DOLLARS OF THE PRESENT
CASH VALUE OF ANY QUALIFIED RETIREMENT SAVINGS PLAN OR | NDI VI DUAL
RETI REMENT ACCOUNT HELD BY THE | NDI VI DUAL LESS ANY PENALTIES FOR EARLY
W THDRAWAL.

20. "SMALL BUSINESS" AS USED IN THI S SECTI ON, UNLESS OTHERW SE | NDI -
CATED, SHALL MEAN A BUSI NESS WHI CH HAS A SI GNI FI CANT BUSI NESS PRESENCE
IN THE STATE, |S | NDEPENDENTLY OANNED AND OPERATED, NOT DOM NANT IN I TS
FI ELD AND EMPLOYS, BASED ON | TS | NDUSTRY, A CERTAI N NUVMBER OF PERSONS AS
DETERM NED BY THE DI RECTOR, BUT NOT TO EXCEED THREE HUNDRED, TAKI NG | NTO
CONSI DERATI ON FACTORS WHI CH | NCLUDE, BUT ARE NOT LIMTED TO  FEDERAL
SMALL BUSI NESS ADM NI STRATI ON STANDARDS PURSUANT TO 13 CFR PART 121 AND
ANY AMENDMENTS THERETO. THE DI RECTOR MAY | SSUE REGULATIONS ON THE
CONSTRUCTI ON OF THE TERMS I N THI' S DEFI NI TI ON.

21. "THE 2010 DISPARITY STUDY' SHALL REFER TO THE DI SPARI TY STUDY
COW SSI ONED BY THE EMPI RE STATE DEVELOPMENT CORPORATI ON, PURSUANT TO
SECTI ON THREE HUNDRED TWELVE-A OF THI S ARTI CLE, AND PUBLI SHED ON APRI L
TVENTY- NI NE, TWO THOUSAND TEN.

22. "DI VERSI TY PRACTI CES" SHALL MEAN THE CONTRACTOR S PRACTICES AND
POLI Cl ES W TH RESPECT TG

(A)  UTILIZI NG CERTI FI ED M NORI TY AND WOVEN- OANED BUSI NESS ENTERPRI SES
| N CONTRACTS AWARDED BY A STATE AGENCY OR OTHER PUBLI C CORPCRATION, AS
SUBCONTRACTORS AND SUPPLI ERS; AND

(B) ENTERING |INTO PARTNERSHI PS, JO NT VENTURES OR OTHER SIM LAR
ARRANGEMENTS W TH CERTI FIED M NORITY AND WOVEN- OANED BUSI NESS ENTER-
PRISES AS DEFINED IN TH S ARTI CLE OR OTHER APPLI CABLE STATUTE OR REGU
LATI ON GOVERNI NG AN ENTI TY'S UTILI ZATION OF MNORITY OR WOVEN ONNED
BUSI NESS ENTERPRI SES.

S 3. The executive law is anmended by adding a new section 4-a to read
as foll ows:

S 4-A. CH EF DIVERSITY OFFICER. A CH EF DIVERSITY OFFICER FOR THE
STATE SHALL BE APPO NTED BY THE GOVERNOR AND SHALL RECEI VE A SALARY TO
BE FI XED BY THE GOVERNOR W THI N THE AMOUNT APPROPRI ATED THEREFOR  THE
CH EF DI VERSI TY OFFI CER S RESPONSI Bl LI TIES SHALL | NCLUDE THE FOLLOW NG

1. ADVI SE AND ASSI ST THE GOVERNOR | N FORMULATI NG POLI CI ES RELATI NG TO
WORKFORCE DI VERSI TY AND M NORI TY AND WOMEN' S BUSI NESS ENTERPRI SES;

2. WORK WTH THE DIRECTOR OF THE DIVISION OF MNORITY AND WOMEN S
BUSI NESS DEVELOPMENT TO PREPARE AN ANNUAL PLAN FOR ENSURI NG FULL COWPLI -
ANCE WTH ARTICLE FI FTEEN-A OF THE EXECUTI VE LAW BY STATE AGENCI ES AND
THE USE OF DI VERSI TY PRACTI CES BY SUCH AGENCI ES;

3. ADVI SE THE GOVERNOR AND THE AGENCI ES REGARDI NG ANY MEASURES NECES-
SARY TO ENSURE FULL COWPLI ANCE W TH ARTI CLE FI FTEEN-A OF THI S CHAPTER
AND USE OF DI VERSI TY PRACTI CES BY STATE PUBLI C AUTHORI Tl ES;

4. SERVE AS A MEMBER OF THE STATE PROCUREMENT COUNCIL ESTABLI SHED
UNDER SECTI ON ONE HUNDRED S| XTY- ONE OF THE STATE FI NANCE LAW

5. SERVE AS THE GOVERNOR S LI AI SON W TH ORGANI ZATI ONS REPRESENTI NG
M NORI TY AND WOVEN- OANED BUSI NESS ENTERPRI SES AND OTHER ORGANI ZATI ONS
RELATED TO DI VERSI TY | N THE STATE WORKFORCE AND | N STATE CONTRACTI NG,

6. SERVE AS THE GOVERNOR S LIAISON TO THE SMALL BUSI NESS ADVI SORY
COUNCI L FOR | SSUES RELATED TO THE CREATION OF A DI VERSE WORKFORCE AND
STATE PROCUREMENT PRACTI CES RELATI NG TO M NORI TY AND WOVEN- OANED BUSI -
NESS ENTERPRI SES;

7. REVI EW AND CONSULT WTH THE DI RECTOR OF M NORI TY AND WOMEN S BUSI -
NESS DEVELOPMENT REGARDI NG PCLI Cl ES RELATI NG TO M NORI TY AND WOVEN- OANED
BUSI NESS ENTERPRI SE CONTRACT SPECI ALI STS AT STATE AGENCI ES; AND

8. ENGACGE IN OTHER ACTIONS ASSIGNED TO HM OR HER BY THE GOVERNOR
RELATI NG TO DI VERSI TY I N H RI NG OR PROMOTI ON OF THE STATE WORKFORCE AND
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I N ENCOURAGQ NG DI VERSI TY PRACTI CES AND COWPLI ANCE W TH ARTI CLE FI FTEEN- A
OF TH' S CHAPTER | N PROCUREMENT

S 3-a. Paragraph a of subdivision 1 of section 161 of the state
finance | aw, as added by chapter 83 of the laws of 1995, is anended to
read as foll ows:

a. The state procurenent council shall continuously strive to inprove
the state's procurenent process. Such council shall consist of [nine-
teen] TVENTY nenbers, including the comm ssioner, the state conptroller,
the director of the budget, THE CH EF DI VERSI TY OFFI CER and the commi s-
si oner of econom c devel opnent, or their respective designees; seven
menbers who shall be the heads of other large and snall state agencies
chosen by the governor, or their respective designees; and eight at
| arge nenbers appointed as follows: three appointed by the tenporary
presi dent of the senate, one of whom shall be a representative of |oca
government and one of whomshall be a representative of private busi-
ness; three appointed by the speaker of the assenbly, one of whom shal
be a representative of |ocal governnent and one of whom shall be a
representative of private business; one appointed by the mnority | eader
of the senate; and, one appointed by the mnority |eader of the assem
bly; and two non-voting observers appointed as foll ows: one appoi nted by
the tenporary president of the senate and one appoi nted by the speaker
of the assenbly. The non-voting observers shall be provided, contenpora-
neously, all docunmentation and naterials distributed to nenbers. The
council shall be chaired by the conm ssioner and shall neet at | east
quarterly.

S 4. Section 312-a of the executive |aw, as added by section 6 of part
BB of chapter 59 of the |aws of 2006, is anended to read as foll ows:

S 312-a. Study of mnority and wonmen-owned business enterprise
prograns. 1. The director of the division of mnority and wonmen- owned
busi ness devel opnent in the departnment of economic developnent is
authorized and directed to [comm ssion] RECOVMM SSI ON a st atew de di spar -
ity study regarding the participation of mnority and wonen-owned busi -
ness enterprises in state contracts since the [enactnment] AMENDVENT of
this article TO BE DELIVERED TO THE GOVERNOR AND LEGQ SLATURE NO LATER
THAN FEBRUARY FI FTEENTH, TWD THOUSAND S| XTEEN. The study shall be
prepared by an entity independent of the departnent and sel ected through
a request for proposal process. The purpose of such study is:

(A) to determne whether there is a disparity between the nunber of
qual ified mnority and wonen-owned busi nesses ready, willing and able to
performstate contracts for cormodities, services and construction, and
the nunmber of such contractors actually engaged to perform such
contracts, and to determ ne what changes, if any, should be nade to
state policies affecting mnority and wonen-owned busi ness enterprises;
AND (B) TO DETERM NE WHETHER THERE | S A DI SPARI TY BETWEEN THE NUMBER OF
QUALI FIED M NORI TI ES AND WOVEN READY, W LLI NG AND ABLE, W TH RESPECT TO
LABOR MARKETS, QUALI FI CATI ONS AND OTHER RELEVANT FACTORS, TO PARTI Cl PATE
| N CONTRACTOR EMPLOYMENT, MANAGEMENT LEVEL BODI ES, | NCLUDING BQOARDS OF
DI RECTORS, AND AS SENI OR EXECUTI VE OFFI CERS W THI N CONTRACTI NG ENTI Tl ES
AND THE NUMBER OF SUCH GROUP MEMBERS ACTUALLY EMPLOYED OR AFFI LI ATED
W TH STATE CONTRACTORS | N THE AFOREMENTI ONED CAPACI TI ES, AND TO DETER-
M NE WHAT CHANGES, |F ANY, SHOULD BE MADE TO STATE POLICIES AFFECTI NG
M NORITY AND WOVEN GROUP POPULATI ONS W TH REGARD TO STATE CONTRACTORS
EMPLOYMENT AND APPO NTMENT PRACTI CES RELATI VE TO DI VERSE GROUP MEMBERS
Such study shall include, but not be limted to, an analysis of the
[i npact of court decisions regarding the use of quotas and set-asides]
H STORY OF MNORITY AND WOVEN- OANED BUSI NESS ENTERPRI SE PROGRAMS AND
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THEI R EFFECTI VENESS as a neans of securing and ensuring participation by
mnorities and wonen, and a disparity anal ysis by market area and regi on
of the state. SUCH STUDY SHALL DI STINGUI SH BETWEEN M NORITY MALES,
M NORI TY FEMALES AND NON-M NORI TY FEMALES I N THE STATI STI CAL ANALYSI S.

2. The director of the division of mnority and wonen- owned busi ness
devel opnent is directed to transmt the disparity study to the governor
and the legislature not |ater than [eighteen nonths after the effective
date of this subdivision] FEBRUARY FI FTEENTH, TWD THOUSAND SI XTEEN, and
to post the study on the website of the department of econom c devel op-
nment .

S 5. Section 313 of the executive |law, as added by chapter 261 of the
|l aws of 1988, paragraph (a) of subdivision 4 as anended by chapter 429
of the Iaws of 2009, is anended to read as foll ows:

S 313. Qpportunities for mnority and wonen-owned business enter-
prises. 1. [The director shall pronulgate rules and regul ati ons that
provi de measures and procedures to ensure that «certified businesses
shall be given the opportunity for neaningful participation in the
performance of state contracts and to identify those state contracts for
whi ch certified businesses may best bid to actively and affirmtively
pronote and assist their participation in the performnce of state
contracts so as to facilitate the award of a fair share of state
contracts to such businesses. Such rules and regul ations as they pertain
to any particular agency shall be devel oped after consultation with the

contracting agency. Nothing in the provisions of this article shall be
construed to Ilimt the ability of any certified business to bid on any
contract.

2.] GOALS AND REQUI REMENTS FOR AGENCI ES AND CONTRACTORS. EACH ACGENCY
SHALL STRUCTURE PROCUREMENT PROCEDURES FOR CONTRACTS MADE DI RECTLY OR
I NDI RECTLY TO M NORI TY AND WOVEN- OANED BUSI NESS ENTERPRI SES, I N ACCORD-
ANCE W TH THE FI NDI NGS OF THE TWO THOUSAND TEN DI SPARI TY STUDY, CONSI ST-
ENT WTH THE PURPOSES OF THI S ARTI CLE, TO ATTEMPT TO ACH EVE THE FOLLOW
I NG RESULTS W TH REGARD TO TOTAL ANNUAL STATEW DE PROCUREMENT:

(A) CONSTRUCTI ON | NDUSTRY FOR CERTI FI ED M NORI TY- OANED BUSI NESS ENTER-
PRI SES: FOURTEEN AND THI RTY- FOUR HUNDREDTHS PERCENT;

(B) CONSTRUCTI ON | NDUSTRY FOR CERTI FI ED WOVEN- OANED BUSI NESS ENTER-
PRI SES: ElI GHT AND FORTY- ONE HUNDREDTHS PERCENT;

(C) CONSTRUCTI ON RELATED PROFESSI ONAL SERVI CES | NDUSTRY FOR CERTI FI ED
M NORI TY- ONNED BUSI NESS ENTERPRI SES: THI RTEEN AND TWENTY- ONE HUNDREDTHS
PERCENT;

(D) CONSTRUCTI ON RELATED PROFESSI ONAL SERVI CES | NDUSTRY FOR CERTI FI ED
WOVEN- OWNED  BUSI NESS ENTERPRI SES:  ELEVEN AND THI RTY- TWO HUNDREDTHS
PERCENT;

(E) NON- CONSTRUCTI ON RELATED SERVI CES | NDUSTRY FOR CERTIFIED M NORI -
TY- OANED BUSI NESS ENTERPRI SES: NI NETEEN AND SI XTY HUNDREDTHS PERCENT;

(F) NON- CONSTRUCTI ON RELATED  SERVICES | NDUSTRY FOR CERTI FI ED
WOVEN- OWNED BUSI NESS ENTERPRI SES:  SEVENTEEN AND FORTY- FOUR HUNDREDTHS
PERCENT;

(G COWODI TI ES | NDUSTRY FOR CERTI FI ED M NORI TY- OANED BUSI NESS ENTER-
PRI SES: SI XTEEN AND ELEVEN HUNDREDTHS PERCENT,;

( COMMCDI TI ES | NDUSTRY FOR CERTI FI ED WOMVEN- OANED BUSI NESS ENTER-
PRI SES: TEN AND NI NETY- THREE HUNDREDTHS PERCENT;

(1) OVERALL ACENCY TOTAL DOLLAR VALUE OF PROCUREMENT FOR CERTI FI ED
M NORI TY- OANED BUSI NESS ENTERPRI SES: S| XTEEN AND FI FTY- THREE HUNDREDTHS
PERCENT,;
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(J) OVERALL ACGENCY TOTAL DOLLAR VALUE OF PROCUREMENT FOR CERTI FI ED
WOVEN- OWNED BUSI NESS ENTERPRI SES:  TWELVE AND THI RTY- NI NE  HUNDREDTHS
PERCENT; AND

(K) OVERALL ACGENCY TOTAL DOLLAR VALUE OF PROCUREMENT FOR CERTI FI ED
M NORI TY, WOMEN- OANED BUSI NESS ENTERPRI SES: TWENTY- ElI GHT AND NI NETY- TWO
HUNDREDTHS PERCENT.

1-A. THE D RECTOR SHALL ENSURE THAT EACH STATE AGENCY HAS BEEN
PROVI DED WTH A COPY OF THE TWO THOUSAND TEN DI SPARI TY STUDY.

1-B. EACH AGENCY SHALL DEVELCP AND ADOPT AGENCY- SPECI FI C GOALS BASED
ON THE FI NDI NGS OF THE TWO THOUSAND TEN DI SPARI TY STUDY.

2. THE DI RECTOR SHALL PROVMULGATE RULES AND REGULATI ONS PURSUANT TO THE
GOALS ESTABLI SHED I N SUBDI VI SI ON ONE OF THI' S SECTI ON THAT PROVI DE MEAS-
URES AND PROCEDURES TO ENSURE THAT CERTIFIED M NORITY AND WOMEN- OANED
BUSI NESSES SHALL BE G VEN THE OPPORTUNI TY FOR MAXI MUM FEASI BLE PARTI C-
| PATION I N THE PERFORMANCE OF STATE CONTRACTS AND TO ASSI ST | N THE AGEN-
CY' S | DENTI FI CATI ON OF THOSE STATE CONTRACTS FOR VWH CH MNORITY AND
WOVEN- O\NED  CERTI FI ED BUSI NESSES MAY BEST BI D TO ACTI VELY AND AFFI RVA-
TI' VELY PROMOTE AND ASSI ST THEIR PARTICI PATION |IN THE PERFORVANCE OF
STATE CONTRACTS SO AS TO FACI LI TATE THE AGENCY' S ACH EVEMENT OF THE
MAXI MUM FEASI BLE PORTI ON OF THE GOALS FOR STATE CONTRACTS TO SUCH BUSI -
NESSES.

2-A. THE DIRECTOR SHALL PROMJLGATE RULES AND REGULATI ONS THAT W LL
ACCOVPLI SH THE FOLLOW NG

(A) PROVI DE FOR THE CERTI FI CATI ON AND DECERTI FI CATION OF M NORITY AND
WOVEN- OWNED BUSI NESS ENTERPRI SES FOR ALL AGENCI ES THROUGH A SI NGLE PROC-
ESS THAT MEETS APPLI CABLE REQUI REMENTS;

(B) REQUI RE THAT EACH CONTRACT SOLI Cl TATI ON DOCUMENT ACCOVPANYI NG EACH
SOLI CI TATION SET FORTH THE EXPECTED DEGREE OF M NORI TY AND WOVEN- OWNED
BUSI NESS ENTERPRI SE PARTI Cl PATI ON BASED, | N PART, ON:

(1) THE POTENTI AL SUBCONTRACT OPPORTUNI TIES AVAILABLE IN THE PRI ME
PROCUREMENT CONTRACT; AND

(I') THE AVAILABILITY, AS CONTAINED WTH N THE STUDY, OF CERTIFI ED
M NORI TY AND WOVEN- OANED BUSI NESS ENTERPRI SES TO RESPOND COMWMPETI Tl VELY
TO THE POTENTI AL SUBCONTRACT OPPORTUNI TI ES;

(O REQURE THAT EACH AGENCY PROVIDE A CURRENT LI ST OF CERTIFIED
M NORI TY BUSI NESS ENTERPRI SES TO EACH PROSPECTI VE CONTRACTOR;

(D) ALLOWN A CONTRACTOR THAT IS A CERTIFIED MNORITY-OMNED OR
WOVEN- OWNED  BUSI NESS ENTERPRISE TO USE THE WORK | T PERFORMS TO MEET
REQUI REMENTS FOR USE OF CERTI FI ED M NORI TY- OANED OR WOVEN- OANED BUSI NESS
ENTERPRI SES AS SUBCONTRACTORS;

(E) PROVI DE FOR JO NT VENTURES, WHI CH A BI DDER MAY COUNT TOMWARD MEET-
ING ITS M NORI'TY AND WOMVEN- OANED BUSI NESS ENTERPRI SE PARTI Cl PATI ON;

(F) CONSISTENT WTH SUBDI VISION SIX OF TH S SECTION, PROVIDE FOR
Cl RCUMSTANCES UNDER WH CH AN AGENCY NMAY WAIVE OBLIGATIONS OF THE
CONTRACTOR RELATING TO MNORITY AND WOVEN- ONNED BUSI NESS ENTERPRI SE
PARTI CI PATI ON;

(G REQUI RE THAT AN AGENCY VERI FY THAT M NORI TY AND WOVEN- OANED BUSI -
NESS ENTERPRI SES LISTED IN A SUCCESSFUL Bl D ARE ACTUALLY PARTI Cl PATI NG
TO THE EXTENT LI STED IN THE PROJECT FOR VH CH THE Bl D WAS SUBM TTED;

(H PROVI DE FOR THE COLLECTI ON OF STATI STI CAL DATA BY EACH ACGENCY
CONCERNI NG ACTUAL M NORI'TY AND WOMEN- OANED BUSI NESS ENTERPRI SE PARTI C-
| PATI ON;  AND

(1) REQUI RE EACH ACENCY TO CONSULT THE MOST CURRENT DI SPARITY STUDY
VWHEN CALCULATI NG AGENCY- W DE AND CONTRACT SPECI FI C PARTI CI PATI ON GOALS
PURSUANT TO THI S ARTI CLE.
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3. SOLELY FOR THE PURPCSE OF PROVI DI NG THE OPPORTUNI TY FOR MEANI NGFUL
PARTI Cl PATION BY CERTIFIED BUSINESSES IN THE PERFORVANCE OF STATE
CONTRACTS AS PROVIDED IN THI'S SECTI QN, STATE CONTRACTS SHALL | NCLUDE
LEASES OF REAL PROPERTY BY A STATE AGENCY TO A LESSEE WHERE: THE TERMS
OF SUCH LEASES PROVIDE FOR THE CONSTRUCTI ON, DEMOLI TI ON, REPLACEMENT,
MAJOR REPAI R OR RENOVATI ON OF REAL PROPERTY AND | MPROVEMENTS THEREON BY
SUCH LESSEE; AND THE COST OF SUCH CONSTRUCTI ON, DEMOLI TI ON, REPLACEMENT,
MAJOR REPAIR OR RENOVATION OF REAL PROPERTY AND | MPROVEMENTS THEREON
SHALL EXCEED THE SUM OF ONE HUNDRED THOUSAND DOLLARS. REPORTS TO THE
DI RECTOR PURSUANT TO SECTI ON THREE HUNDRED FI FTEEN OF THI S ARTI CLE SHALL
| NCLUDE ACTIVITIES WTH RESPECT TO ALL SUCH STATE CONTRACTS. Contracting
agencies shall include or require to be included with respect to state
contracts for the acquisition, construction, denolition, replacenent,
major repair or renovation of real property and inprovenents thereon,
such provisions as may be necessary to effectuate the provisions of this
section in every bid specification and state contract, including, but
not limted to: (a) provisions requiring contractors to nmake a good
faith effort to solicit active participation by enterprises identified
in the directory of «certified businesses provided to the contracting
agency by the office; (b) requiring the parties to agree as a condition
of entering into such contract, to be bound by the provisions of section
three hundred sixteen of this article; and (c) requiring the contractor
to include the provisions set forth in paragraphs (a) and (b) [above] OF
THI'S SUBDI VI SION in every subcontract in a nanner that the provisions
will be binding upon each subcontractor as to work in connection with
such contract. Provided, however, that no such provisions shall be bind-
i ng upon contractors or subcontractors in the performance of work or the
provi sion of services that are unrel ated, separate or distinct from the
state contract as expressed by its terns, and nothing in this section
shall authorize the director or any contracting agency to inpose any
requirenent on a contractor or subcontractor except with respect to a
state contract.

[3.] 4. In the inplenentation of this section, the contracting agency
shall (A) CONSULT THE FINDINGS CONTAINED W THI N THE DI SPARI TY STUDY
EVI DENCI NG RELEVANT | NDUSTRY SPECI FI C AVAI LABI LITY OF CERTIFIED BUSI-
NESSES;

(B) | MPLEMENT A PROGRAM THAT W LL ENABLE THE AGENCY TO EVALUATE EACH
CONTRACT TO DETERM NE THE APPROPRI ATENESS OF THE GOAL PURSUANT TO SUBDI -
VI SION ONE OF THI S SECTI ON;

(© consider WHERE PRACTICABLE, THE SEVERABILITY OF CONSTRUCTION
PRQJIECTS AND OTHER BUNDLED CONTRACTS; AND

(D) CONSIDER conpliance with the requirenents of any federal |aw
concerning opportunities for mnority and wonen-owned business enter-
prises which effectuates the purpose of this section. The contracting
agency shall determ ne whether the inposition of the requirenents of any
such Iaw duplicate or conflict with the provisions hereof and if such
duplication or conflict exists, the contracting agency shall waive the
applicability of this section to the extent of such duplication or
conflict.

[4.] 5. (a) Contracting agencies shall adm nister the rules and regu-
| ations pronul gated by the director IN A GOOD FAITH EFFORT to [ensure
conpliance wth the provisions of this section] MEET THE MAXI MUM FEASI -
BLE PORTI ON OF THE AGENCY' S GOALS ADOPTED PURSUANT TO THIS ARTICLE AND
THE REGULATIONS OF THE DI RECTOR Such rul es and regul ati ons: shal
require a contractor to submt a utilization plan after bids are opened,
when bids are required, but prior to the award of a state contract;
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shall require the contracting agency to reviewthe utilization plan
submtted by the contractor and to post the wutilization plan and any
wai vers of conpliance issued pursuant to subdivision [five] SIX of this
section on the website of the contracting agency within a reasonable
period of time as established by the director; shall require the
contracting agency to notify the contractor in witing within a period
of tinme specified by the director as to any deficiencies contained in
the contractor's utilization plan; shall require remedy thereof within a
period of tinme specified by the director; shall require the contractor
to submit periodic conpliance reports relating to the operation and
i npl enentation of any wutilization plan; shall NOT ALLOW ANY AUTQVATI C
WAl VERS BUT SHALL allow a contractor to apply for a partial or total
wai ver of the mnority and wormen-owned business enterprise participation
requi renents pursuant to subdivisions [five and] six AND SEVEN of this
section; shall allow a contractor to file a conplaint with the director
pursuant to subdivision [seven] EIGHT of this section in the event a
contracting agency has failed or refused to i ssue a waiver of the mnor-
ity and worren- owned business enterprise participation requirements or
has denied such request for a waiver; and shall allow a contracting
agency to file a conplaint with the director pursuant to subdivision
[eight] NINE of this section in the event a contractor is failing or has
failed to conply with the minority and wonen-owned busi ness enterprise
participation requirenments set forth in the state contract where no
wai ver has been granted.

(b) The rules and regul ati ons pronul gated pursuant to this subdivision
regarding a wutilization plan shall provide that where enterprises have
been identified within a utilization plan, a contractor shall attenpt,
in good faith, to utilize such enterprise at |least to the extent indi-
cated. A contracting agency may require a contractor to indicate, within
a utilization plan, what neasures and procedures he or she intends to
take to conply with the provisions of this article, but nmay not require,
as a condition of award of, or conpliance with, a contract that a
contractor utilize a particular enterprise in performance of the
contract.

(c) Wthout limting other grounds for the disqualification of bids or
proposals on the basis of non-responsibility, a contracting agency my
di squalify the bid or proposal of a contractor as being non-responsible
for failure to renedy notified deficiencies contained in the contrac-
tor's utilization plan within a period of tinme specified in regulations
pronmul gated by the director after receiving notification of such defi-
ciencies fromthe contracti ng agency. Were failure to renmedy any noti -
fied deficiency in the utilization plan is a ground for disqualifica-
tion, that issue and all other grounds for disqualification shall be
stated in witing by the contracting agency. Were the contracti ng agen-
cy states that a failure to remedy any notified deficiency in the utili-
zation plan is a ground for disqualification the contractor shall be
entitled to an admnistrative hearing, on a record, involving al
grounds stated by the contracting agency. Such hearing shall be
conducted by the appropriate authority of +the <contracting agency to
review the determnation of disqualification. A final adm nistrative
determination nade follow ng such hearing shall be reviewable in a
proceedi ng comrenced under article seventy-eight of the civil practice
| aw and rul es, provided that such proceeding is commenced within thirty
days of the notice given by certified mail return receipt requested
renderi ng such final admnistrative determ nation. Such proceedi ng shal
be comrenced in the suprene court, appellate division, third departnent
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and such proceeding shall be preferred over all other civil causes
except el ection causes, and shall be heard and determined in preference
to all other «civil business pending therein, except election matters,

irrespective of position on the cal endar. Appeals taken to the court of
appeal s of the state of New York shall be subject to the same prefer-
ence.

[6.] 6. Were it appears that a contractor cannot, after a good faith
effort, conply with the mnority and wonmen-owned business enterprise
participation requirenents set forth in a particular state contract, a
contractor may file a witten application with the contracting agency
requesting a partial or total waiver of such requirenents setting forth
the reasons for such contractor's inability to meet any or all of the
participation requirenents together with an explanation of the efforts
undertaken by the contractor to obtain the required mnority and wonen-
owned business enterprise participation. In inplenmenting the provisions
of this section, the contracting agency shall consider the nunber and
types of mnority and wormen-owned business enterprises |ocated in the
region in which the state contract is to be perfornmed, the total dollar
value of the state contract, the scope of work to be perforned and the
project size and term |f, based on such considerations, the contracting
agency determ nes there is not a reasonable availability of contractors
on the Ilist of certified business to furnish services for the project,
it shall issue a waiver of conpliance to the contractor. In making such
determination, the contracting agency shall first consider the avail -
ability of other business enterprises |located in the region and shal
thereafter consider the financial ability of mnority and wonen- owned
busi nesses | ocated outside the region in which the contract is to be
performed to performthe state contract.

[6.] 7. For purposes of determining a contractor's good faith effort
to conply with the requirenents of this section or to be entitled to a
wai ver therefromthe contracting agency shall consider:

(a) whether the contractor has advertised in general circulation
nedi a, trade association publications, and mnority-focus and wonen-fo-
cus nedia and, in such event, (i) whether or not certified mnority or
wonen- owned busi nesses which have been solicited by the contractor
exhibited interest in subnmtting proposals for a particular project by
attending a pre-bid conference; and

(ii) whether certified busi nesses which have been solicited by the
contractor have responded in a tinmely fashion to the contractor's solic-
itations for tinely conpetitive bid quotations prior to the contracting
agency's bid date; and

(b) whether there has been witten notification to appropriate certi-
fied businesses that appear in the directory of certified businesses
prepared pursuant to paragraph (f) of subdivision three of section three
hundred el even of this article; and

(c) whether the contractor can reasonably structure the anmobunt of work

to be performed under subcontracts in order to increase the 1ikelihood
of participation by certified businesses.
[7.] 8. In the event that a contracting agency fails or refuses to

issue a waiver to a contractor as requested within twenty days after
having made application therefor pursuant to subdivision [five] SIX of
this section or if the contracting agency denies such application, in
whole or in part, the contractor may file a conplaint with the director
pursuant to section three hundred sixteen of this article setting forth
the facts and circunstances giving rise to the contractor's conpl ai nt
together with a demand for relief. The contractor shall serve a copy of
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such conplaint upon the contracting agency by personal service or by

certified mail, return receipt requested. The contracting agency shal
be afforded an opportunity to respond to such conplaint in witing.
[8.] 9. If, after the review of a contractor's mnority and wonen

owned business utilization plan or review of a periodic conpliance
report and after such contractor has been afforded an opportunity to
respond to a notice of deficiency issued by the contracting agency in
connection therewith, it appears that a contractor is failing or refus-
ing to conply with the mnority and wonen-owned business participation
requi renents as set forth in the state contract and where no waiver from
such requirenments has been granted, the contracting agency nmay file a
witten conplaint with the director pursuant to section three hundred
sixteen of this article setting forth the facts and circunstances giVving
rise to the contracting agency's conplaint together with a denand for
relief. The contracting agency shall serve a copy of such conplaint
upon the contractor by personal service or by certified mail, return
recei pt requested. The contractor shall be afforded an opportunity to
respond to such conplaint in witing.

S 6. The executive lawis anmended by adding a new section 313-a to
read as foll ows:

S 313-A DI VERSITY PRACTI CES OF STATE CONTRACTORS. THE DI RECTOR SHALL
PROVMULGATE RULES AND REGULATI ONS SETTI NG FORTH MEASURES AND PROCEDURES
TO REQUI RE ALL CONTRACTI NG AGENCI ES,  WHERE PRACTI CABLE, FEASI BLE AND
APPROPRI ATE, TO ASSESS THE DI VERSI TY PRACTI CES OF CONTRACTORS SUBM TTI NG
Bl DS OR PROPCSALS | N CONNECTI ON W TH THE AWARD OF A STATE CONTRACT. SUCH
RULES AND REGULATI ONS SHALL TAKE | NTO ACCOUNT: THE NATURE OF THE LABOR,
SERVI CES, SUPPLI ES, EQUI PMENT OR MATERI ALS BElI NG PROCURED BY THE STATE
AGENCY; THE METHOD OF PROCUREMENT REQUI RED TO BE USED BY A STATE AGENCY
TO AWARD THE CONTRACT AND M NORI TY AND WOMEN- OANED BUSI NESS  UTI LI ZATI ON
PLANS REQUI RED TO BE SUBM TTED PURSUANT TO SECTI ONS THREE HUNDRED TWELVE
AND THREE HUNDRED THI RTEEN OF THI S ARTI CLE; AND SUCH OTHER FACTORS AS
THE DI RECTOR DEEMS APPROPRI ATE OR NECESSARY TO PROMOTE THE AWARD OF
STATE CONTRACTS TO CONTRACTORS HAVI NG SOUND DI VERSI TY PRACTI CES. SUCH
ASSESSMENT SHALL NOT I N ANY WAY PERM T THE AUTOVATI C REJECTION OF A BID
OR PROCUREMENT CONTRACT PROPCSAL BASED ON LACK OF ADHERENCE TO DI VERSI TY
PRACTI CES. EACH Bl D OR PROPOSAL SHALL BE ANALYZED ON AN | NDI VI DUAL PER
BID OR PER PROPCSAL BASIS WTH THE CONTRACTOR S DI VERSITY PRACTICES
CONSIDERED AS ONLY A PART OF A W DER CONSI DERATI ON OF SEVERAL FACTORS
VHEN DECI DI NG TO AWARD OR DECLINE TO AWARD A BID OR PROPCSAL. THE
DI RECTOR SHALL DEVELOP THE RULES AND REGULATI ONS REQUI RED HEREUNDER ONLY
AFTER CONSULTATION WTH THE STATE PROCUREMENT COUNCI L ESTABLI SHED BY
SECTI ON ONE HUNDRED SI XTY- ONE OF THE STATE FI NANCE LAW

S 7. Subdivision 3 of section 315 of the executive law, as added by
chapter 261 of the laws of 1988, is anmended and four new subdivisions 4,
5 6 and 7 are added to read as foll ows:

3. Each contracting agency shall report to the director with respect
to activities undertaken to pronote enploynment of mnority group nenbers
and worren and pronote and i ncrease participation by certified businesses
with respect to state contracts and subcontracts. Such reports shall be
submtted periodically, BUT NOTI LESS FREQUENTLY THAN ANNUALLY, as
required by the director, AND SHALL |INCLUDE SUCH |INFORMATION AS IS
NECESSARY FOR THE DI RECTOR TO DETERM NE WHETHER THE CONTRACTI NG AGENCY
AND CONTRACTOR HAVE COWPLI ED W TH THE PURPOSES OF THI S ARTI CLE, | NCLUD-
I NG W THOUT LI M TATION, A SUWARY OF ALL WAl VERS OF THE REQUI REMENTS OF
SUBDI VISIONS SIX AND SEVEN OF SECTI ON THREE HUNDRED THI RTEEN OF THI S
ARTI CLE ALLONED BY THE CONTRACTI NG AGENCY DURI NG THE PERI OD COVERED BY
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THE REPORT, | NCLUDI NG A DESCRI PTION OF THE BASI S OF THE WAl VER REQUEST
AND THE RATI ONALE FOR GRANTI NG ANY SUCH WAl VER. EACH AGENCY SHALL ALSO
I NCLUDE [N SUCH ANNUAL REPORT WHETHER OR NOT | T HAS BEEN REQUI RED TO
PREPARE A REMEDI AL PLAN, AND, IF SO THE PLAN AND THE EXTENT TO WH CH
THE AGENCY HAS COWPLI ED W TH EACH ELEMENT OF THE PLAN.

4. THE DIVISION OF M NORITY AND WOVEN S BUSI NESS DEVELOPMENT  SHALL
| SSUE AN ANNUAL REPORT WHI CH (A) SUMVARI ZES THE REPORT SUBM TTED BY
EACH CONTRACTI NG AGENCY PURSUANT TO SUBDI VI SION THREE OF TH' S SECTI ON;
(B) CONTAINS SUCH COVPARATI VE OR OTHER | NFORVATI ON AS THE DI RECTOR DEEMS
APPROPRI ATE, |INCLUDING BUT NOI' LIMTED TO GOALS COMPARED TO ACTUAL
PARTI Cl PATI ON OF M NORI TY AND WOMVEN- OANED BUSI NESS ENTERPRI SES | N STATE
CONTRACTI NG, TO EVALUATE THE EFFECTI VENESS OF THE ACTI VI TI ES UNDERTAKEN
BY EACH SUCH CONTRACTI NG AGENCY TO PROMOTE | NCREASED PARTI Cl PATI ON  BY
CERTIFIED M NORITY OR WOVEN-OMED BUSI NESSES W TH RESPECT TO STATE
CONTRACTS AND SUBCONTRACTS; (C) CONTAINS A SUMVARY OF ALL WAI VERS OF THE
REQUI REMENTS OF SUBDI VI SIONS SI X AND SEVEN OF SECTION THREE HUNDRED
THIRTEEN OF TH S ARTI CLE ALLOVNED BY EACH CONTRACTI NG AGENCY DURI NG THE
PERI OD COVERED BY THE REPCRT, | NCLUDI NG A DESCRI PTION OF THE BASIS OF
THE WAI VER REQUEST AND THE CONTRACTI NG AGENCY' S RATI ONALE FOR GRANTI NG
ANY SUCH WAI VER, (D) DESCRI BES ANY EFFORTS TO CREATE A DATABASE OR OTHER
| NFORVATI ON STORAGE AND RETRI EVAL SYSTEM CONTAI NI NG | NFORVATI ON RELEVANT
TO CONTRACTI NG WTH M NORI TY AND WOVEN- OANED BUSI NESS ENTERPRI SES;  AND
(E) CONTAINS A SUWMMARY OF (1) ALL DETERM NATI ONS OF VI CLATIONS OF THI S
ARTI CLE BY A CONTRACTOR OR A CONTRACTI NG AGENCY MADE DURI NG THE PERI OD
COVERED BY THE ANNUAL REPORT PURSUANT TO SECTI ON THREE HUNDRED SI XTEEN- A
OF THI'S ARTICLE AND (I1) THE PENALTIES OR SANCTI ONS, | F ANY, ASSESSED IN
CONNECTI ON W TH SUCH DETERM NATI ONS AND THE RATI ONALE FOR SUCH PENALTI ES
OR SANCTI ONS. COPIES OF THE ANNUAL REPCORT SHALL BE PROVI DED TO THE
COW SSI ONER, THE GOVERNOR, THE COWTROLLER, THE TEMPORARY PRESI DENT OF
THE SENATE, THE SPEAKER OF THE ASSEMBLY, THE M NCRI TY LEADER OF THE
SENATE, THE M NORI TY LEADER OF THE ASSEMBLY AND SHALL ALSO BE MADE W DE-
LY AVAI LABLE TO THE PUBLIC VIA, AMONG OTHER THI NGS, PUBLICATION ON A
VEBSI TE MAINTAINED BY THE DIVISION OF M NORITY AND WOMEN S BUSI NESS
DEVEL OPMENT.

5. EACH AGENCY SHALL | NCLUDE IN ITS ANNUAL REPORT TO THE GOVERNOR AND
LEG SLATURE PURSUANT TO SECTI ON ONE HUNDRED SI XTY- FOUR OF THE EXECUTI VE
LAW | TS ANNUAL GOALS FOR CONTRACTS WTH M NORI TY- OAWED AND WOVEN- OANED
BUSI NESS ENTERPRI SES, THE NUMBER OF ACTUAL CONTRACTS | SSUED TO M NORI -
TY-OMNED AND WOVEN- OWNED BUSI NESS ENTERPRI SES;  AND A SUMVARY OF ALL
WAl VERS OF THE REQUI REMENTS OF SUBDI VISIONS SIX AND SEVEN OF SECTI ON
THREE HUNDRED THI RTEEN OF THI S ARTI CLE ALLOWED BY THE REPORTI NG AGENCY
DURI NG THE PRECEDI NG YEAR, | NCLUDI NG A DESCRI PTION OF THE BASIS OF THE
WAl VER REQUEST AND THE RATI ONALE FOR GRANTI NG SUCH WAI VER. EACH AGENCY
SHALL ALSO | NCLUDE | N SUCH ANNUAL REPORT WHETHER OR NOT' | T HAS BEEN
REQUI RED TO PREPARE A REMEDI AL PLAN, AND, | F SO THE PLAN AND THE EXTENT
TO WH CH THE AGENCY HAS COWPLI ED W TH EACH ELEMENT OF THE PLAN.

6. EACH CONTRACTI NG AGENCY THAT SUBSTANTI ALLY FAILS TO MEET THE GOALS
SUPPCRTED BY THE DI SPARI TY STUDY, AS DEFI NED BY REGULATI ON OF THE DI REC-
TOR, SHALL BE REQUIRED TO SUBM T TO THE DI RECTOR A REMEDI AL ACTI ON PLAN
TO REMEDY SUCH FAI LURE.

7. |F 1T 1S DETERM NED BY THE DI RECTOR THAT ANY AGENCY HAS FAI LED TO
ACT IN GOOD FAI TH TO | MPLEMENT THE REMEDI AL ACTION  PLAN, PURSUANT TO
SUBDIVISION SIX O THIS SECTION WTH N ONE YEAR, THE DI RECTOR SHALL
PROVI DE WRI TTEN NOTI CE OF SUCH A FI NDI NG WH CH SHALL BE PUBLI CLY AVAI L-
ABLE, AND DI RECT | MPLEMENTATI ON OF REMEDI AL ACTI ONS TO
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(A) ASSURE THAT SUFFI Cl ENT AND EFFECTI VE SOLI Cl TATI ON EFFORTS TO WOVEN
AND M NORI TY- OANED BUSI NESS ENTERPRI SES ARE BEI NG MADE BY SAI D AGENCY

(B) DIVIDE CONTRACT REQUI REMENTS, WHEN ECONOM CALLY FEASI BLE, | NTO
QUANTITIES THAT WLL EXPAND THE PARTICIPATION OF WOMVEN AND
M NORI TY- OANED BUSI NESS ENTERPRI SES;

(© ELIM NATE EXTENDED EXPERI ENCE OR CAPI TALI ZATI ON REQUI REMENTS, WHEN
PROGRAMVATI CALLY AND ECONOM CALLY FEASIBLE, THAT W LL EXPAND PARTI C-
| PATI ON BY WOVEN AND M NORI TY- OANED BUSI NESS ENTERPRI SES;

(D) |1 DENTIFY SPECI FI C PROPOSED CONTRACTS AS PARTI CULARLY ATTRACTI VE OR
APPROPRI ATE FOR PARTI CI PATION BY WOMVEN AND M NORI TY- OANED BUSI NESS
ENTERPRI SES W TH SUCH | DENTI FI CATI ON TO RESULT FROM AND BE COUPLED W TH
THE EFFORTS OF PARAGRAPHS (A), (B), AND (C) OF THI' S SUBDI VI SI ON; AND

(E) UPON A FINDI NG BY THE DI RECTOR THAT AN AGENCY HAS FAILED TO TAKE
AFFI RVATI VE MEASURES TO | MPLEMENT THE REMEDI AL PLAN AND TO FOLLOW ANY OF
THE REMEDI AL ACTIONS SET FORTH BY THE DI RECTOR, AND | N THE ABSENCE OF
ANY OBJECTI VE PROGRESS TOMRDS THE AGENCY' S GOALS, REQUI RE SOME OR ALL
OF THE AGENCY'S PROCUREMENT, FOR A SPECI FI ED PERI OD OF Tl ME, BE PLACED
UNDER THE DI RECTI ON AND CONTROL OF ANOTHER AGENCY OR AGENCI ES.

S 8. Subdivision 2-a of section 314 of the executive |aw, as added by
section 2 of part BB of chapter 59 of the |aws of 2006, is anended to
read as foll ows:

2-a. (a) The director shall establish a procedure enabling the office
to accept New York municipal corporation certification verification for
mnority and wonen-owned business enterprise applicants in lieu of
requiring the applicant to conplete the state certification process. The
director shall pronulgate rules and regulations to set forth criteria
for the acceptance of nunicipal corporation certification. Al eligible
muni ci pal corporation certifications shall require business enterprises
seeking certification to neet the foll ow ng standards:

(i) have at least fifty-one percent ownership by a mnority or a
wonen-owned enterprise and be owned by United States citizens or pernma-
nent resident aliens;

(ii) be an enterprise in which the mnority and/or wonen-ownership
interest is real, substantial and continuing;

(ii1t) be an enterprise in which the mnority and/ or wonen-ownership
has and exercises the authority to control independently the day-to-day
busi ness deci sions of the enterprise;

(iv) be an enterprise authorized to do business in this state; [and]

(v) be subject to a physical site inspection to verify the fifty-one
percent ownership requirenent[.];

(M) BE OMNED BY AN |IND VIDUAL OR |ND VIDUALS, WHOSE OWNERSHI P,
CONTROL AND OPERATI ON ARE RELI ED UPON FOR CERTI FI CATI ON, WTH A PERSONAL
NET WORTH THAT DOES NOT EXCEED THREE M LLION FI VE HUNDRED THOUSAND
DOLLARS, AS ADJUSTED ANNUALLY FOR | NFLATI ON ACCORDING TO THE CONSUMER
PRI CE | NDEX; AND

(M1) BE AN ENTERPRI SE THAT IS A SMALL BUSI NESS PURSUANT TO SUBDI VI -
SI ON TWENTY OF SECTI ON THREE HUNDRED TEN OF THI S ARTI CLE

(b) The director shall work with all municipal corporations that have
a nunicipal mnority and wonen-owned business enterprise programto
devel op standards to accept state certification to neet the nunicipa
corporation mnority and wonen-owned busi ness enterprise certification
st andar ds.

(c) The director shall establish a procedure enabling the division to
accept federal certification verification for mnority and wonen- owned
busi ness enterprise applicants, PROVIDED SAID STANDARDS COVPORT W TH
THOSE REQUIRED BY THE STATE M NORI TY AND WOVEN- OANED BUSI NESS PROGRAM
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inlieu of requiring the applicant to conplete the state certification
process. The director shall pronulgate rules and regulations to set
forth criteria for the acceptance of federal certification.

S 9. Section 316 of the executive |aw, as added by chapter 261 of the
| aws of 1988, is anended to read as foll ows:

S 316. Enforcenent. Upon receipt by the director of a conplaint by a
contracting agency that a contractor has violated the provisions of a
state contract which have been included to conply with the provisions of
this article or of a contractor that a contracting agency has violated
such provisions or has failed or refused to i ssue a waiver where one has
been applied for pursuant to subdivision [five] SIX of section three
hundred thirteen of this article or has denied such application, the

director shall attenpt to resolve the matter giving rise to such
conplaint. If efforts to resolve such natter to the satisfaction of all
parties are unsuccessful, the director shall refer the matter, within

thirty days of the receipt of the conplaint, to the [American Arbi-
tration Association for proceeding thereon] DI VISION S HEARI NG OFFI CERS

Upon concl usion of the [arbitration proceedi ngs] ADM NI STRATI VE HEARI NG,

the [arbitrator] HEARI NG OFFI CER shall submit to the director his or her
[award] DECISION regarding the alleged violation of the contract and
recommendati ons regardi ng the inposition of sanctions, fines or penal-
ties. [The director shall either: (a) adopt the recomrendati on of the
arbitrator; or (b) determne that no sanctions, fines or penalties
should be inposed; or (c) nodify the reconmendati on of the arbitrator,

provi ded that such nodification shall not expand upon any sanction
recommended or inpose any new sanction, or increase the anount of any
recommended fine or penalty.] The director, within ten days of receipt
of the [arbitrator's award and recommendati ons] DECI SION, shall file a
determination of such matter and shall cause a copy of such determ -
nation along with a copy of this article to be served upon the [respond-
ent] CONTRACTOR by personal service or by certified nmail return receipt
requested. The [award] DECISION of the [arbitrator] HEARI NG OFFICER
shall be final and may only be vacated or nodified as provided in arti-
cle [seventy-five] SEVENTY-EIGHT of the civil practice law and rules
upon an application nade within the tine provided by [section seventy-
five hundred el even of the civil practice law and rules] SUCH ARTICLE

The deternmination of the director as to the inposition of any fines,

sanctions or penalties shall be reviewable pursuant to article seventy-
eight of the civil practice law and rules. THE PENALTIES | MPOSED FOR ANY
VIOLATION WHICH IS PREM SED UPON EITHER A FRAUDULENT OR | NTENTI ONAL
M SREPRESENTATI ON BY THE CONTRACTOR OR THE CONTRACTOR S WLLFUL AND
| NTENTI ONAL DI SREGARD OF THE M NORITY AND WOVEN- OMNED PARTI Cl PATI ON
REQUI REMENT | NCLUDED | N THE CONTRACT MAY | NCLUDE A DETERM NATION THAT
THE CONTRACTOR SHALL BE INELIGBLE TO SUBM T A BI D TO ANY CONTRACTI NG
AGENCY OR BE AWARDED ANY SUCH CONTRACT FOR A PERIOD NOT TO EXCEED ONE
YEAR FCOLLOW NG THE FI NAL DETERM NATI ON; PROVI DED HOAEVER, | F A CONTRAC-
TOR HAS PREVI QUSLY BEEN DETERM NED TO BE INELIGBLE TO SUBMT A BID
PURSUANT TO THI'S SECTION, THE PENALTIES | MPOSED FOR ANY SUBSEQUENT
VI OLATION, |IF SUCH VIOLATION OCCURS WTHIN FIVE YEARS OF THE FIRST
VI OLATI ON, MAY |INCLUDE A DETERM NATION THAT THE CONTRACTOR SHALL BE
| NELI G BLE TO SUBM T A BI D TO ANY CONTRACTI NG AGENCY OR BE AWARDED ANY
SUCH CONTRACT FOR A PERI OD NOT TO EXCEED FI VE YEARS FOLLOW NG THE FI NAL
DETERM NATI ON. THE DI VI SION OF M NORI TY AND WOVEN' S BUSI NESS DEVEL OPMENT
SHALL MAI NTAIN A WEBSI TE LI STI NG ALL CONTRACTORS THAT HAVE BEEN DEEMED
INELIGBLE TO SUBMT A BI D PURSUANT TO THI S SECTI ON AND THE DATE AFTER
VH CH EACH CONTRACTOR SHALL ONCE AGAI N BECOVE ELI G BLE TO SUBM T BI DS
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S 10. The executive law is anmended by adding a new section 316-a to
read as foll ows:

S 316-A. PROH BITIONS I N CONTRACTS; VI COLATI ONS. EVERY CONTRACTI NG
AGENCY SHALL INCLUDE A PROVISION IN |ITS STATE CONTRACTS EXPRESSLY
PROVI DI NG THAT ANY CONTRACTOR WHO W LLFULLY AND | NTENTI ONALLY FAILS TO
COWLY WTH THE M NORI TY AND WOVEN- OANED PARTI Cl PATI ON  REQUI REMENTS OF
THI'S ARTICLE AS SET FORTH I N SUCH STATE CONTRACT SHALL BE LI ABLE TO THE
CONTRACTI NG AGENCY FOR LI QUI DATED OR OTHER APPROPRI ATE DAMAGES AND SHALL
PROVI DE FOR OTHER APPROPRI ATE REMEDI ES ON  ACCOUNT OF SUCH BREACH A
CONTRACTI NG AGENCY THAT ELECTS TO PROCEED AGAINST A CONTRACTOR FOR
BREACH OF CONTRACT AS PROVIDED IN THI' S SECTI ON SHALL BE PRECLUDED FROM
SEEKI NG ENFORCEMENT PURSUANT TO SECTI ON THREE HUNDRED S| XTEEN OF THI S
ARTI CLE; PROVI DED HOAEVER, THAT THE CONTRACTI NG AGENCY SHALL | NCLUDE A
SUMMARY OF ALL ENFORCEMENT ACTI ONS UNDERTAKEN PURSUANT TO THI S SECTI ON
N I TS ANNUAL REPORT SUBM TTED PURSUANT TO SUBDI VI SI ON THREE OF SECTI ON
THREE HUNDRED FI FTEEN OF TH S ARTI CLE

S 11. Severability. |[If any clause, sentence, paragraph, section or
part of this act shall be adjudged by any court of conpetent jurisdic-
tion to be invalid, the judgnent shall not affect, inpair, or invalidate
the remainder thereof, but shall be confined in its operation to the
cl ause, sentence, paragraph, section or part of +this act directly
involved in the controversy in which the judgnment shall have been
render ed.

S 12. The state financial systemis authorized and directed to assi st
the director of the office of mnority and wonen's busi ness devel opnent
in the inplenmentation of this act.

S 13. The opening paragraph of subdivision (h) of section 121 of
chapter 261 of the laws of 1988, anmending the state finance | aw and
other laws relating to the New York state infrastructure trust fund, as
anended by chapter 628 of the laws of 2003, is anmended to read as
fol | ows:

The provisions of section sixty-two through sixty-six of this act
shall expire on Decenber thirty-first, two thousand [ei ghteen] SIXTEEN
except that:

S 14. This act shall take effect on the ninetieth day after it shal
have becone a | aw, provided however, that the anmendnents to article 15-A
of the executive law nade by sections two, four, five, six, seven,
eight, nine, and ten of this act shall not affect the expiration of such
article and shall be deemed to expire therewith; provided, further that
the director of the division of mnority and wonmen's busi ness devel op-
ment shall be authorized to cormence the rulemaking process required
pursuant to sections five and six of this act prior to the effective
date of this act; and provided further that any mnority business enter-
pri se and wonen's business enterprise certified prior to the effective
date of this section shall not be subject to any certification
restriction provided for in this act until such time as the certif-
ication is renewed.



