Co~NOoOUI~,WNE

STATE OF NEW YORK

8274
I N SENATE
June 18, 2010

I ntroduced by Sen. BRESLIN -- (at request of the Governor) -- read tw ce
and ordered printed, and when printed to be commtted to the Commttee
on Rul es

AN ACT to anend the insurance law, in relation to establishing a nedical
mal practice insurance rate recomendation association; and to anend
the state finance law, in relation to creating the nedical nalpractice
i nsurance fund

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The insurance |aw is anmended by addi ng a new section 2352
to read as foll ows:

S 2352. PHYSI Cl ANS AND SURGEONS DATA COLLECTI ON AND ADVI SORY ASSOCI -
ATION. IN THI S SECTI ON:

(A) (1) "PHYSICIANS AND SURGEONS DATA COLLECTI ON AND ADVI SORY ASSCCI -
ATI ON' OR "ASSOCI ATI ON' MEANS THE ASSOCI ATI ON  ESTABLI SHED PURSUANT TO
THI S SECTI ON.

(2) "MEDI CAL MALPRACTI CE | NSURANCE" HAS THE MEANI NG ASCRIBED TO I T BY
SUBSECTI ON (B) OF SECTI ON FI VE THOUSAND FI VE HUNDRED ONE OF THI'S CHAP-
TER

(B) A NON- PROFIT, UNI NCORPORATED ASSCCI ATION IS HEREBY CREATED
CONSI STI NG OF ALL | NSURERS AUTHORI ZED TO WRI TE PERSONAL | NJURY LI ABI LI TY
| NSURANCE AND ENGAGED IN WRITING WTH N THI S STATE, ON A DI RECT BASI S,
| NSURANCE POLI Cl ES PROVI DI NG PHYSI Cl ANS AND SURGEONS MEDI CAL MALPRACTI CE
| NSURANCE. A PLAN APPROVED BY THE SUPERI NTENDENT PURSUANT TO SUBPARA-
GRAPH (D) OF PARAGRAPH TWO OF SUBSECTION (C) OF SECTION FIVE THOUSAND
FIVE HUNDRED TWO OF TH'S CHAPTER SHALL ALSO BE A MEMBER. EVERY SUCH
| NSURER SHALL BE A MEMBER OF THE ASSOCI ATI ON AND SHALL REMAIN A MEMBER
AS A CONDITION OF | TS AUTHORI TY TO CONTI NUE TO TRANSACT PERSONAL | NJURY
LI ABI LI TY I NSURANCE IN THI S STATE.

(O (1) THE ASSOCI ATI ON SHALL, PURSUANT TO THE PROVI SIONS OF THI S ARTI -
CLE AND THE PLAN OF OPERATI ONS:

(A) COLLECT AND COWPI LE PHYSI Cl ANS AND SURGEONS MEDI CAL  MALPRACTI CE
PREM UM EXPOSURE, LOSS AND EXPENSE STATI STICS, AND SUCH OTHER | NFORVA-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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TI ON AS THE SUPERI NTENDENT MAY DEEM NECESSARY OR EXPEDI ENT W TH RESPECT
TO PHYSI Cl ANS AND SURGEONS MEDI CAL MALPRACTI CE | NSURANCE; AND

(B) PROVIDE TO THE SUPERI NTENDENT PHYSI Cl ANS AND SURGEONS MEDI CAL
MALPRACTI CE RATES OR RATE | NFORMATI ON PURSUANT TO SUBSECTI ON (F) OF THI S
SECTI ON.

(2) THE ASSOCI ATION SHALL BE A RATE SERVICE ORGANI ZATION FOR ALL
PURPCSES UNDER TH' S CHAPTER EXCEPT FOR SUBSECTI ONS (B), (O, (D), (F),
(O, (H, (), (), (K, (L), (P, (Q, (R, (S, AND (T) O SECTION TWO
THOUSAND THREE HUNDRED THI RTEEN,  SECTION  TWD THOUSAND THREE HUNDRED
FIFTEEN, AND PARAGRAPH N NE OF SUBSECTI ON (A) OF SECTI ON TWD THOUSAND
THREE HUNDRED S| XTEEN OF THI'S CHAPTER

(D) (1) WTHI N SI XTY DAYS FOLLON NG THE EFFECTI VE DATE OF THI S SECTI ON,
THE GOVERNI NG BODY OF THE ASSOCI ATION SHALL SUBM T TO THE SUPERI NTEN-
DENT, FOR APPROVAL, A PROPCSED PLAN OF OPERATI ON, WH CH SHALL | NCLUDE:
(A) PRELI M NARY ASSESSMENT OF ALL MEMBERS FOR | NI TI AL EXPENSES NECESSARY
TO COMMENCE OPERATI ONS; (B) ESTABLI SHVMENT OF NECESSARY FACILITIES, (O
MANAGEMENT OF THE ASSOCI ATION, (D) ALLOCATI ON OF SUFFI Cl ENT RESOURCES
FOR DATA- GATHERI NG AND (E) ASSESSMENT OF MEMBERS TO DEFRAY EXPENSES.

(2) THE GOVERNI NG BODY OF THE ASSOCI ATI ON MAY AMEND THE PLAN OF OPERA-
TI ON' SUBJECT TO THE SUPERI NTENDENT' S APPROVAL, OR SHALL AMEND I T AT THE
SUPERI NTENDENT' S DI RECTI ON.

(3) THE ASSOCI ATI ON SHALL, FOR EXPENSES THAT I T INCURS IN | TS OPERA-
TION, ASSESS MEMBERS ON THE BASIS OF DI RECT WRI TTEN PREM UMS, LESS
RETURNS, RECEI VED BY THE MEMBER DURI NG THE PRI OR CALENDAR YEAR, ON POLI -
CIES OF PHYSICIANS AND SURGEONS MEDI CAL MALPRACTI CE | NSURANCE, W TH
RESPECT TO RI SKS RESIDENT IN TH' S STATE. NOTH NG IN TH'S PARAGRAPH
SHALL PREVENT THE ASSOCI ATI ON FROM ALSO OBTAI NI NG FUNDS FROM ANY OTHER
SOURCE.

(E) (1) (A) THE GOVERNI NG BODY OF THE ASSOCI ATI ON SHALL BE COWPRI SED OF
SEVEN VOTI NG MEMBERS. THREE MEMBERS SHALL REPRESENT THE | NSURERS AUTHOR-
|ZED TO WRI TE PERSONAL | NJURY LI ABILITY | NSURANCE AND ENGAGED | N WRI T-
ING WTH N TH S STATE, ON A DI RECT BASI S, | NSURANCE POLI CIES PROVI DI NG
PHYSI CIl ANS AND SURGEONS MEDI CAL MALPRACTI CE | NSURANCE, AND SHALL BE
SELECTED I N SUCH MANNER AS |'S DETERM NED BY THE MEMBERS OF THE ASSOCI -
ATI ON. ONE MEMBER SHALL BE A REPRESENTATI VE OF A PLAN APPROVED BY THE
SUPERI NTENDENT FOR THE EQUI TABLE DI STRI BUTI ON OF POLI Cl ES FROM THE ASSO-
Cl ATI ON AUTHORI ZED PURSUANT TO SUBPARAGRAPH (D) OF PARAGRAPH TWD OF
SUBSECTION (C) OF SECTI ON FI VE THOUSAND FI VE HUNDRED TWD OF THI' S CHAP-
TER THE REMAI Nl NG THREE MEMBERS SHALL BE APPOI NTED BY THE SUPERI NTEN-
DENT AND REPRESENT THE | NTERESTS OF: (1) |NJURED PARTIES; (I1) PHYSI -
Cl ANS AND SURGEONS: AND (I11) HOSPI TALS.

(B) ANY VACANCY | N THE GOVERNI NG BODY SHALL BE FILLED IN THE SAME
MANNER AS THE | NI TI AL APPOl NTMENT.

(C) THE GOVERNING BODY SHALL SELECT A CHI EF EXECUTI VE OFFI CER WHO
SHALL SERVE AT THE PLEASURE OF THE GOVERNI NG BODY, AND WHOSE TERMS AND
CONDI TI ONS OF EMPLOYMENT SHALL BE APPROVED BY THE GOVERNI NG BODY.

(D) NO RESTRICTION IN THI'S SUBSECTI ON SHALL APPLY | F COVPLI ANCE IS
PREVENTED BY THE FAI LURE OF ANY APPO NTI NG AUTHORI TY TO MAKE AN APPO NT-
MENT OR OF THE SUPERI NTENDENT TO APPROVE SUCH APPO NTMENT.

(2) THE GOVERNI NG BODY OF THE ASSOCI ATI ON SHALL HAVE CHARGE OF THE
GENERAL ACTI VI TI ES OF THE ASSOCI ATI ON, | NCLUDI NG CONTROL AND SUPERVI SI ON
OVER | TS FINANCES, AND AUTHORI TY TO ESTABLI SH BUDGETS, APPROVE ASSESS-
MENTS, AND | MPOSE FI NES ON MEMBERS OF THE ASSOCI ATI ON.

(3) (A) THE ASSOCI ATI ON SHALL HAVE AN ACTUARI AL COWM TTEE. THE ACTUARI -
AL COMM TTEE SHALL REVI EW METHODOLOGY AND DATA COLLECTI ON PROCESSES USED
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TO DEVELOP RATES AND OTHER | NFORMATION AS THE SUPERI NTENDENT MAY
REQUI RE.

(B) THE MEMBERS OF THE GOVERNING BODY REPRESENTING THE | NJURED
PARTI ES, PHYSI Cl ANS AND SURGEONS, AND HOSPI TALS SHALL TOGETHER APPO NT
ONE | NDEPENDENT CASUALTY ACTUARY WHO IS A FELLOW OR ASSOCI ATE OF THE
CASUALTY ACTUARI AL SCCI ETY TO SERVE AS A MEMBER OF THE ACTUARI AL COVM T-
TEE. THE APPO NTMENT OF THE ACTUARY AND THE ACTUARY'S COVPENSATI ON AND
TERMS AND CONDI TI ONS OF RETENTI ON SHALL BE REASONABLE AND CUSTOVARY FOR
SUCH PROFESSI ONAL. THE ASSOCI ATI ON SHALL PAY THE ACTUARY, WHO SHALL HAVE
THE SAME ACCESS TO THE ASSCCI ATI ON DATA AND DOCUMENTS AS THE OTHER
MEMBERS OF THAT COWM TTEE.

(F) (1) EVERY MEMBER SHALL FILE WTH THE ASSOCI ATI ON A STATI STI CAL
REPORT, AS REQUI RED BY THE SUPERI NTENDENT, BUT NOT LESS THAN ANNUALLY,
SHON NG A CLASSI FI CATION SCHEDULE OF | TS PREM UVS AND LOSSES ON I TS
PHYSI Cl ANS AND SURGEONS MEDI CAL MALPRACTI CE | NSURANCE, AND SUCH OTHER
| NFORMATI ON AS THE SUPERI NTENDENT MAY DEEM NECESSARY OR EXPEDI ENT FOR
THE ADM NI STRATI ON OF THE PROVI SIONS OF THI S ARTI CLE. THE SUPERI NTENDENT
FROM TIME TO TIME MAY PRESCRIBE THE FORM OF THE REPORT, | NCLUDI NG
STATI STI CAL DATA CONFORM NG TO ESTABLI SHED CLASSI FI CATI ONS.

(2) THE ASSOCI ATI ON SHALL RETAIN ALL DATA USED IN I TS CALCULATI ONS AND
ANY OTHER DATA AS THE SUPERI NTENDENT MAY REQUI RE FOR SUCH PERI OD OF TI ME
AS THE SUPERI NTENDENT SHALL DI RECT.

(3) | N ORDER TO ASSI ST THE SUPERI NTENDENT TO ESTABLI SH PHYSI Cl ANS AND
SURGEONS MEDI CAL MALPRACTI CE RATES, THE ASSOCI ATI ON SHALL PROVI DE TO THE
SUPERI NTENDENT ON OR BEFORE APRI L FI RST OF EACH YEAR A REPORT IN A FORM
PRESCRI BED BY THE SUPERI NTENDENT CONTAI NI NG SUCH RATI NG AND OTHER | NFOR-
MATI ON AS THE SUPERI NTENDENT MAY REQUEST.

S 2. The insurance |law is anended by adding a new section 9112 to read
as foll ows:

S 9112. MEDI CAL MALPRACTICE | NSURANCE FUND ASSESSMENT. (A) FOR
PURPCSES OF THI S SECTI ON:

(1) "CLOSED BOOK" SHALL MEAN THE MEDI CAL MALPRACTI CE | NSURANCE POOL' S
ACTUAL AND ESTIMATED LIABILITIES WTH RESPECT TO PCOLI CI ES OF MEDI CAL
MALPRACTI CE | SSUED THROUGH THE POOL FROM JULY FIRST, TWO THOUSAND
THROUGH JUNE THI RTI ETH, TWO THOUSAND TEN.

(2) "MEDI CAL MALPRACTI CE | NSURANCE" SHALL HAVE THE MEANI NG ASCRI BED TO
IT BY SUBSECTION (B) OF SECTION FI VE THOUSAND FI VE HUNDRED ONE OF THI S
CHAPTER.

(3) "MEDI CAL MALPRACTI CE | NSURANCE POCL" OR "POOL" SHALL MEAN THE
ENTI TY ESTABLI SHED PURSUANT TO SUBPARAGRAPH (D) OF PARAGRAPH TWO OF
SUBSECTI ON (C) OF SECTI ON FI VE THOUSAND FI VE HUNDRED TWO OF THI'S CHAP-
TER

(4) "LIABILITY | NSURANCE" SHALL MEAN "PERSONAL | NJURY LI ABILITY | NSUR-
ANCE" AND "PROPERTY DAMAGE LIABILITY | NSURANCE, " AS DEFI NED | N PARA-
GRAPHS THI RTEEN AND FOURTEEN OF SUBSECTI ON (A) OF SECTION ONE THOUSAND
ONE HUNDRED THI RTEEN OF THI S CHAPTER

(5 "NET DIRECT WRITTEN PREM UMS" SHALL MEAN GROSS DI RECT PREM UMS
VWRI TTEN ON POLICIES OF LIABILITY |INSURANCE, |NCLUDING THE LIABILITY
COVPONENT OF MULTIPLE PERI L PACKAGE POLI CI ES AS COWUTED BY THE SUPER-
| NTENDENT, LESS RETURN PREM UMS FOR THE UNUSED OR UNABSORBED PORTI ONS OF
PREM UM DEPCSI TS AND DI VIDENDS PAID TO POLI CYHOLDERS ON SUCH DI RECT
BUSI NESS.

(B)(1) THE MEDI CAL MALPRACTICE |INSURANCE POOL SHALL SUBM T TO THE
SUPERI NTENDENT NO LATER THAN AUGUST THI RTY- FI RST, TWO THOUSAND TEN, OR
THI RTY DAYS AFTER THE ENACTMENT OF TH S SECTI ON, WHI CHEVER | S LATER, A
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PLAN TO OPERATE THE CLOSED BOOK FOR THE EXCLUSI VE BENEFI T OF THE PQOLI -
Cl ES AND CONTRACTS | NCLUDED THEREI N.

(2) TO THE CLOSED BOOK SHALL BE ALLOCATED ALL ASSETS OF THE POOL AS OF
JUNE THI RTIETH, TWO THOUSAND TEN, AND ANY EARNI NGS THEREQON, AS WELL AS
OTHER ASSETS, NOT | NCONSI STENT W TH SECTI ON ONE THOUSAND THREE HUNDRED
ONE OF TH S CHAPTER, DEEMED BY THE SUPERI NTENDENT AVAI LABLE FOR THE
PAYMENT OF LOSSES AND CLAI M5, AT VALUES DETERM NED BY THE SUPERI NTEN-
DENT.

(3) NONE OF THE ASSETS, | NCLUDI NG THE REVENUE THEREFROM ALLOCATED I N
ACCORDANCE W TH PARAGRAPH TWO OF THI S SUBSECTI ON SHALL REVERT TO THE
BENEFI T OF PCLI CYHOLDERS W TH RESPECT TO POLICI ES | SSUED ON OR AFTER
JULY FI RST, TWO THOUSAND TEN.

(©) THE SUPERI NTENDENT SHALL ANNUALLY, ON OR BEFORE APRIL FIRST,
DETERM NE WHETHER THE CLOSED BOOK HAS SUFFI Cl ENT MONIES TO FUND | TS
ESTI MATED CLAI M PAYMENTS, CLAIM ADJUSTMENT EXPENSES, AND ALL OTHER
EXPENSES FOR THE SUBSEQUENT TWELVE MONTHS, W TH RESPECT TO POLI ClI ES OF
VEDI CAL MALPRACTI CE | NSURANCE | SSUED THROUGH THE POOL FROM JULY FI RST,
TWO THOUSAND THROUGH JUNE THI RTIETH, TWO THOUSAND TEN. | F THE SUPER-
| NTENDENT DETERM NES THAT THE MONI ES ARE | NSUFFI Cl ENT TO FUND THE ESTI -
MATED EXPENSES AND PAYMENTS, THE SUPERI NTENDENT SHALL ASSESS EACH | NSUR-
ANCE COVPANY AUTHORI ZED TO WRI TE LI ABI LI TY | NSURANCE PRI OR TO | MPCSI NG A
SURCHARGE ON PREM UMs FOR POLICI ES PROVI DI NG COVERAGE FOR PHYSI CI ANS'
AND SURGEONS' MEDI CAL MALPRACTI CE | NSURANCE PURSUANT TO SECTI ON FORTY OF
CHAPTER TWO HUNDRED SI XTY-SI X OF THE LAWS OF NI NETEEN HUNDRED El GHTY- SI X
AS ANMENDED.

(D) THE SUPERI NTENDENT SHALL DETERM NE THE ASSESSMENT | MPOSED PURSUANT
TO SUBSECTION (A) OF THIS SECTION ON THE BASIS OF NET DIRECT WRI TTEN
PREM UMS RECEI VED BY | NSURERS DURI NG THE PRI OR CALENDAR YEAR, ON PQLI -
CIES OF LIABILITY I NSURANCE, W TH RESPECT TO PROPERTY OR RI SKS RESI DENT
IN TH S STATE; PROVI DED, HONEVER, THAT THE ASSESSMENT ON EACH | NSURER
SHALL NOT EXCEED ONE- HALF PERCENT OF THE | NSURANCE COMPANY'S NET DI RECT
VWRI TTEN PREM UMS RECEI VED DURI NG THE PRI OR CALENDAR YEAR. AN | NSURANCE
COVPANY SHALL PAY THE ASSESSMENT ON A QUARTERLY BASIS IN A MANNER
PRESCRI BED BY THE SUPERI NTENDENT ON THE FI FTEENTH DAY OF FEBRUARY, NMNAY,
AUGUST AND NOVEMBER OF EACH YEAR.

(E) AN | NSURANCE COVPANY SHALL I NCLUDE A SURCHARGE ON PREM UMS FOR
LI ABI LI TY | NSURANCE POLI CI ES ON PROPERTI ES OR RI SKS LOCATED OR RESI DENT
IN TH 'S STATE TO OFFSET THE ASSESSMENTS PAI D UNDER THI' S SECTION BY THE
I NSURANCE COVPANY. THE AMOUNT OF THE PREM UM SURCHARGE SHALL BE EQUI V-
ALENT TO THE SUPERI NTENDENT' S DETERM NATI ON PURSUANT TO SUBSECTION ( B)
OF TH' S SECTI ON. THE AMOUNT CHARGED ON THE POLI CY SHALL BE SEPARATELY
SHOMW FROM THE PREM UM FOR COVERAGE ON THE POLICY AND CLEARLY | DENTI -
FI ED.

(F) AN AMOUNT EQUAL TO ANY ASSESSMENT | MPOSED BY THI S SECTI ON AND PAI D
TO THE SUPERI NTENDENT BY AN | NSURANCE COMPANY:

(1) SHALL BE DEDUCTED FROM GROSS DI RECT PREM UMS FOR ALL PURPOSES
UNDER ARTI CLE THI RTY- THREE OF THE TAX LAW

(2) SHALL BE ALLONED AS A CREDI T AGAI NST AMOUNTS | MPOSED PURSUANT TO
SECTI ON ONE THOUSAND ONE HUNDRED TWELVE OF TH S CHAPTER;, AND

(3) IF APPLIED AS A CREDI T AGAI NST AMOUNTS | MPOCSED PURSUANT TO SECTI ON
ONE THOUSAND ONE HUNDRED TWELVE OF TH S CHAPTER, SHALL ALSO NOT BE
REFUNDABLE UNDER SECTI ON NI NE THOUSAND ONE HUNDRED NI NE OF THI S ARTI CLE.

(G | F ANY | NSURANCE COVPANY DCES NOT PAY THE ASSESSMENT | MPOSED BY
TH'S SECTION, THE PROVI SI ONS OF SECTI ON NI NE THOUSAND ONE HUNDRED NI NE
OF TH S ARTI CLE SHALL APPLY.
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ALL MONI ES RECEI VED BY THE SUPERI NTENDENT THAT ARE COLLECTED FROM
| NSURANCE COWPANIES SHALL BE PAID TO THE MEDI CAL MALPRACTI CE | NSURANCE
FUND ESTABLI SHED PURSUANT TO SECTI ON ElI GHTY- NI NE- H OF THE STATE FI NANCE
LAW BY THE TENTH DAY OF THE QUARTER FOLLONNG RECEIPT OF THE
COLLECTI ONS.

S 3. The state finance |law is anended by adding a new section 89-h to
read as foll ows:

S 89-H MEDI CAL MALPRACTI CE | NSURANCE FUND. 1. THERE | S HEREBY ESTAB-
LI SHED IN THE JO NT CUSTODY OF THE STATE COVPTROLLER AND THE COWM SSI O\
ER OF TAXATI ON AND FI NANCE A SPECI AL FUND TO BE KNOW AS THE MEDI CAL
MALPRACTI CE | NSURANCE FUND.

2. THE FUND SHALL CONSI ST OF ALL MONI ES RECElI VED BY THE STATE PURSUANT
TO SECTION N NE THOUSAND ONE HUNDRED TWELVE OF THE | NSURANCE LAW AND
ALL OTHER GRANTS, BEQUESTS OR OTHER MONIES APPROPRI ATED, CREDITED OR
TRANSFERRED THERETO FROM ANY OTHER FUND OR SOURCE.

3. MONIES IN THE MEDI CAL MALPRACTI CE | NSURANCE FUND SHALL BE KEPT
SEPARATE AND APART AND SHALL NOT BE COWM NGLED W TH ANY OTHER MONIES I N
THE CUSTODY OF THE COVPTROLLER AND SHALL ONLY BE EXPENDED AS SPECI FI ED
IN THI'S SECTI ON AND I N SUCH AMOUNTS AS APPROVED BY THE DIVISION OF THE
BUDGET.

4. THE MONI ES RECEI VED BY THE FUND SHALL BE EXPENDED TO PAY CLAI M5 AND
NECESSARY EXPENSES, AS CERTIFIED BY THE SUPERI NTENDENT OF | NSURANCE,
ARI SI NG FROM POLI CI ES OF MEDI CAL MALPRACTI CE | NSURANCE, AS SUCH TERM | S
DEFINED | N SUBSECTION (B) OF SECTION FI VE THOUSAND FI VE HUNDRED ONE OF
THE | NSURANCE LAW | SSUED THROUGH THE MEDI CAL MALPRACTI CE | NSURANCE POOL
FROM JULY FI RST, TWO THOUSAND THROUGH JUNE THI RTI ETH, TWD THOUSAND TEN.
FOR PURPOSES OF THI' S SECTI ON, "MEDI CAL MALPRACTI CE | NSURANCE POCL" SHALL
MEAN THE ENTITY ESTABLI SHED PURSUANT TO SUBPARAGRAPH (D) OF PARAGRAPH
TWO OF SUBSECTION (C) OF SECTI ON FI VE THOUSAND FI VE HUNDRED TWO OF THE
| NSURANCE LAW

S 4. This act shall take effect immediately.



