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STATE OF NEW YORK

8038
I N SENATE
June 2, 2010

I ntroduced by Sen. SQUADRON -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the penal law and the <crimnal procedure law, in
relation to the creation of the crine of aggravated domestic viol ence

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The penal law is anended by adding a new section 240.75 to
read as foll ows:

S 240. 75 AGGRAVATED DOVESTI C VI OLENCE.

1. A PERSON IS GU LTY OF AGGRAVATED DOVESTI C VI OLENCE WHEN HE OR SHE
COW TS A SPECI FI ED DOVESTI C VI OLENCE OFFENSE AND HE OR SHE HAS BEEN
CONVI CTED OF ONE OR MORE SPECI FI ED DOVESTI C VI OLENCE OFFENSES W THI N THE
| MVEDI ATELY PRECEDI NG FI VE YEARS. FOR THE PURPOSES OF THI'S SECTION, IN
CALCULATI NG THE FI VE YEAR PERI OD, ANY PERICD OF TIME DURING WH CH THE
DEFENDANT WAS | NCARCERATED FOR ANY REASON BETWEEN THE TIME OF THE
COW SSI ON OF ANY OF THE PREVI QUS CONVI CTI ONS AND THE TI ME OF COVM SSI ON
OF THE PRESENT CRI ME SHALL BE EXCLUDED AND SUCH FI VE YEAR PERI OD SHALL
BE EXTENDED BY A PERI OD OR PERI ODS EQUAL TO THE TI ME SERVED UNDER SUCH
| NCARCERATI ON.

2. A "SPECI FI ED DOVESTI C VI OLENCE OFFENSE" IS AN OFFENSE WHERE THE
DEFENDANT AND THE PERSON AGAINST WHOM THE OFFENSE | S COW TTED ARE
MEMBERS OF THE SAME FAM LY OR HOUSEHOLD AS DEFI NED I N SUBDI VI SI ON ONE OF
SECTI ON 530. 11 OF THE CRIM NAL PROCEDURE LAW AND WHERE THAT OFFENSE
I NCLUDES ANY OF THE FOLLOAN NG PROVISIONS OF THE PENAL LAW  SECTI ON
120. 00 (ASSAULT IN THE THI RD DEGREE); SECTION 120.05 (ASSAULT IN THE
SECOND DEGREE); SECTION 120.10 (ASSAULT IN THE FI RST DEGREE); SECTI ON
120. 13 (MENACI NG I N THE FI RST DEGREE); SECTION 120.14 (MENACING IN THE
SECOND DEGREE); SECTION 120.15 (MENACING IN THE THI RD DEGREE); SECTI ON
120. 20 ( RECKLESS ENDANGERMENT IN THE SECOND DEGREE); SECTION 120.25
( RECKLESS ENDANGERMENT | N THE FI RST DEGREE); SECTI ON 120.45 (STALKING IN
THE FOURTH DEGREE); SECTION 120.50 (STALKING |IN THE TH RD DEGREE);
SECTI ON 120. 55 (STALKING I N THE SECOND DEGREE); SECTI ON 120. 60 ( STALKI NG
IN THE FI RST DEGREE); SUBDI VI SI ON ONE OF SECTI ON 125.15 ( MANSLAUGHTER I N
THE SECOND DEGREE); SUBDIVISION ONE, TWO OR FOUR OF SECTION 125.20

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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( MANSLAUGHTER | N THE FI RST DEGREE); SECTI ON 125.25 (MJRDER I N THE SECOND
DEGREE) ; SECTI ON 130. 20 ( SEXUAL M SCONDUCT); SECTION 130.30 (RAPE I N THE
SECOND DEGREE); SECTION 130.35 (RAPE |IN THE FIRST DEGREE); SECTION
130.40 (CRIM NAL SEXUAL ACT IN THE TH RD DEGREE); SECTION 130.45 (CRIM -
NAL SEXUAL ACT | N THE SECOND DEGREE); SECTION 130.50 (CRI M NAL SEXUAL
ACT IN THE FI RST DEGREE); SECTION 130.52 (FORCIBLE TOUCH NG ; SECTI ON
130.53 (PERSI STENT SEXUAL ABUSE); SECTION 130.55 (SEXUAL ABUSE I N THE
THI RD DEGREE); SECTI ON 130.60 (SEXUAL ABUSE IN THE SECOND DEGREE);
SECTI ON 130.65 (SEXUAL ABUSE IN THE FIRST DEGREE); SECTION 130.66
( AGGRAVATED SEXUAL ABUSE IN THE THI RD DEGREE); SECTION 130.67 (AGGRA-
VATED SEXUAL ABUSE |IN THE SECOND DEGREE); SECTI ON 130.70 ( AGGRAVATED
SEXUAL ABUSE I N THE FI RST DEGREE); SECTION 130.91 (SEXUALLY MOTI VATED
FELONY); SECTION 130.95 (PREDATORY SEXUAL ASSAULT); SECTION 130.96
( PREDATORY SEXUAL ASSAULT AGAINST A CHILD); SECTION 135.05 (UNLAWUL
| MPRI SONMENT | N THE SECOND DEGREE); SECTION 135.10 (UNLAWFUL | MPRI SO\
MENT | N THE FI RST DEGREE); SECTION 135.20 (KIDNAPPING IN THE SECOND
DEGREE) ; SECTI ON 135. 25 (KIDNAPPI NG I N THE FI RST DEGREE); SECTI ON 135. 60
(CCERCION |IN THE SECOND DEGREE); SECTION 135.65 (COERCION IN THE FI RST
DEGREE) ; SECTI ON 140.10 (CRIM NAL TRESPASS I N THE THI RD DEGREE); SECTI ON
140. 15 (CRIM NAL TRESPASS I N THE SECOND DEGREE); SECTION 140.17 (CRIM -
NAL TRESPASS I N THE FI RST DEGREE); SECTION 140.20 (BURGLARY IN THE THI RD
DEGREE) ; SECTI ON 140. 25 (BURGLARY I N THE SECOND DEGREE); SECTI ON 140. 30
(BURGLARY I N THE FI RST DEGREE); SECTION 145.00 (CRIM NAL M SCH EF I N THE
FOURTH DEGREE); SECTION 145.05 (CRIM NAL M SCHI EF I N THE THIRD DEGREE);
SECTI ON  145.10 (CRIM NAL M SCHI EF I N THE SECOND DEGREE); SECTI ON 145.12
(CRRMNAL MSCH EF IN THE FIRST DEGREE); SECTION 145.14 (CRI'M NAL
TAVPERI NG | N THE THI RD DEGREE); SECTI ON 145. 25 ( RECKLESS ENDANGERMENT OF
PROPERTY); SECTION 145.60 (MAKING GRAFFI TI); SECTION 150.01 (ARSON I N
THE FI FTH DEGREE); SECTI ON 150.05 (ARSON I N THE FOURTH DEGREE); SECTI ON
150.10 (ARSON IN THE THI RD DEGREE); SECTION 150.15 (ARSON | N THE SECOND
DEGREE) ; SECTI ON 150.20 (ARSON IN THE FIRST DEGREE); SECTION 215.50
(CRIM NAL CONTEMPT |IN THE SECOND DEGREE); SECTION 215.51 (CRI'M NAL
CONTEMPT IN THE FIRST DEGREE); SECTION 215.52 (AGGRAVATED CRI'M NAL
CONTEMPT) ;  SECTI ON 240. 25 (HARASSMENT | N THE FI RST DEGREE); SUBDI VI SI ON
ONE, TWD OR FOUR OF SECTI ON 240. 30 ( AGGRAVATED HARASSMENT | N THE SECOND
DEGREE); SECTION 240.48 (DI SSEM NATI NG A FALSE REQ STERED SEX OFFENDER
NOTI CE) ; SECTI ON 240.50 (FALSELY REPORTING AN INCIDENT IN THE TH RD
DEGREE); SECTION 240.55 (FALSELY REPORTING AN | NCI DENT | N THE SECOND
DEGREE) ; SECTI ON 240. 60 (FALSELY REPORTING AN INCIDENT IN THE FIRST
DEGREE); OR ANY ATTEMPT OR CONSPI RACY TO COW T ANY OF THE FOREGO NG
OFFENSES.

AGGRAVATED DOVESTI C VIOLENCE |'S A CLASS E FELONY.

S 2. The crimnal procedure law is anended by adding a new section
200.63 to read as foll ows:

S 200. 63 | NDI CTMENT; SPECI AL | NFORMATI ON FOR AGGRAVATED DQOVESTI C
VI OLENCE OFFENDER.

1. WHENEVER A PERSON | S CHARGED WTH THE COW SSION OR ATTEMPTED
COW SSION OF AN AGGRAVATED DOVESTIC VI OLENCE OFFENSE AS DEFI NED I N
SECTI ON 240.75 OF THE PENAL LAW WHICH CONSTITUTES A FELONY AND IT
APPEARS THAT THE VI CTI M OF SUCH OFFENSE WAS A MEMBER OF THE SAME FAM LY
OR HOUSEHOLD AS DEFINED IN SUBDI VI SION ONE OF SECTION 530.11 OF TH'S
CHAPTER, AN | NDI CTMENT FOR SUCH OFFENSE MAY BE ACCOVPANI ED BY A SPECI AL
| NFORMATI ON, FILED BY THE DI STRICT ATTORNEY WTH THE COURT, ALLEG NG
THAT THE VICTIM WAS A MEMBER OF THE SAME FAM LY OR HOUSEHOLD AS DEFI NED
I N SUBDI VI SI ON ONE OF SECTION 530.11 OF TH S CHAPTER AND WAS PREVI QUSLY
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CONVI CTED OF A SPECI FI ED DOVESTI C VI OLENCE OFFENSE AS DEFI NED I N SECTI ON
240. 75 OF THE PENAL LAW

2. PRIOR TO TRIAL, OR AFTER THE COVMENCEMENT OF THE TRI AL BUT BEFORE
THE CLOSE OF THE PEOPLE S CASE, THE COURT, IN THE ABSENCE OF THE JURY,
MUST ARRAI GN THE DEFENDANT UPON SUCH | NFORMVATI ON AND ADVI SE H M OR HER
THAT HE OR SHE MAY ADM T SUCH ALLEGATI ON, DENY IT OR REMAIN MJUTE. PEND-
ING THE DEFENDANT' S RESPONSE, THE TRI AL OF THE | NDI CTMENT MJUST PROCEED
AS FOLLOWE:

(A) | F THE DEFENDANT ADM TS THAT THE ALLEGED VICTIM WAS A MEMBER OF
THE SAME FAMLY OR HOUSEHOLD AS DEFI NED I'N SUBDI VI SI ON ONE OF SECTI ON
530.11 OF TH S CHAPTER, AT THE TIME O THE COWM SSION OR ATTEMPTED
COM SSION OF THE OFFENSE, THAT ALLEGATI ON SHALL BE DEEMED ESTABLI SHED
FOR ALL SUBSEQUENT PURPCSES, | NCLUDI NG SENTENCI NG PURSUANT TO SECTI ON
70. 00 OF THE PENAL LAW

(B) | F THE DEFENDANT ADM TS THAT HE OR SHE WAS CONVI CTED OF A SPECI -
FI ED DOVESTI C VI OLENCE OFFENSE AS DEFI NED | N SECTI ON 240. 75 OF THE PENAL
LAW THAT ALLEGATI ON SHALL BE DEEMED ESTABLISHED FOR ALL SUBSEQUENT
PURPOSES, | NCLUDI NG SENTENCI NG PURSUANT TO SECTI ON 70. 00 OF THE PENAL
LAW

(© | F THE DEFENDANT DEN ES El THER ALLEGATION OR REMAINS MJTE, THE
PEOPLE MAY, BY PROOF BEYOND A REASONABLE DOUBT, PROVE BEFORE THE JURY
OR, VWHERE THE DEFENDANT HAS WAI VED A JURY TRI AL, THE COURT, THAT THE
ALLEGED VICTIM WAS A MEMBER OF THE SAME FAM LY OR HOUSEHOLD AS DEFI NED
I N SUBDI VI SION ONE OF SECTION 530.11 OF TH S CHAPTER AT THE TIME OF THE
COW SSI ON OR ATTEMPTED COW SSI ON OF THE OFFENSE.

3. AFTER COMVENCEMENT OF THE TRIAL AND BEFORE THE CLOSE OF THE
PEOPLE' S CASE, THE COURT, I N THE ABSENCE OF THE JURY, SHALL ARRAIGN THE
DEFENDANT UPON SUCH SPECI AL | NFORVATI ON, AND SHALL ADVI SE H M OR HER
THAT HE OR SHE MAY ADM T THE PREVI QUS CONVI CTION ALLEGED, DENY IT OR
REMAIN MJTE. DEPENDI NG UPON THE DEFENDANT' S RESPONSE, THE TRI AL OF THE
I NDI CTMENT SHALL THEN PROCEED AS FOLLOWS:

(A) | F THE DEFENDANT ADM TS THE PREVI QUS CONVI CTI ON, THAT ELEMENT OF
THE OFFENSE CHARGED | N THE | NDI CTMENT | S DEEMED ESTABLI SHED, NO EVI DENCE
IN SUPPORT THEREOF NMAY BE ADDUCED BY THE PEOPLE, AND THE COURT MJST
SUBM T THE CASE TO THE JURY W THOUT REFERENCE THERETO AND AS | F THE FACT
OF SUCH PREVI QUS CONVI CTI ON WERE NOT AN ELEMENT OF THE OFFENSE. THE
COURT SHALL NOT SUBM T TO THE JURY ANY LESSER | NCLUDED OFFENSE WHICH | S
DI STI NGUJI SHED FROM THE OFFENSE CHARGED SOLELY BY THE FACT THAT A PREVI -
QUS CONVI CTION |'S NOT AN ELEMENT THERECF.

(B) | F THE DEFENDANT DENI ES THE PREVI QUS CONVI CTI ON OR REMAI NS MJTE,
THE PEOPLE MAY PROVE THAT ELEMENT OF THE OFFENSE CHARGED BEFORE THE JURY
AS A PART OF THEIR CASE. | N ANY PROSECUTI ON UNDER SUBPARAGRAPH (I1X) OF
PARAGRAPH (A) OF SUBDI VI SION ONE OF SECTION 125.27 OF THE PENAL LAW IF
THE DEFENDANT DENI ES THE PREVI QUS MJRDER CONVI CTI ON OR REMAI NS MUTE, THE
PEOPLE MAY PROVE THAT ELEMENT OF THE OFFENSE ONLY AFTER THE JURY HAS
FI RST FOUND THE DEFENDANT GUI LTY OF | NTENTI ONALLY CAUSI NG THE DEATH OF A
PERSON AS CHARGED IN THE | NDI CTMENT, | N VWH CH CASE THE COURT SHALL THEN
PERM T THE PEOPLE AND THE DEFENDANT TO OFFER EVIDENCE AND ARGUVMENT
CONSI STENT W TH THE RELEVANT PROVI SI ONS OF SECTI ON 260. 30 OF TH S CHAP-
TER W TH RESPECT TO THE PREVI OUS MJRDER CONVI CTI ON.

4. WHERE A JURY MAKES THE DETERM NATI ON OF WHETHER THE ALLEGED VI CTIM
OF THE OFFENSE WAS A MEMBER OF THE SAME FAM LY OR HOUSEHOLD AS DEFI NED
I N SUBDI VI SION ONE OF SECTION 530.11 OF TH S CHAPTER, SUCH JURY SHALL
CONSI DER  AND RENDER I TS VERDI CT ON SUCH | SSUE ONLY AFTER RENDERI NG | TS
VERDI CT W TH REGARD TO THE OFFENSE.
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5. A DETERM NATI ON PURSUANT TO THIS SECTION THAT THE VICTIM WAS A
MEMBER OF THE SAME FAM LY OR HOUSEHOLD, AS DEFI NED | N SUBDI VI SI ON ONE OF
SECTION 530.11 OF TH' S CHAPTER, AT THE TIME OF THE COWMM SSI ON OF THE

OFFENSE SHALL BE BINDI NG I N ANY FUTURE PROCEEDI NG I N WHI CH THE | SSUE MAY
ARI SE UNLESS THE UNDERLYI NG CONVI CTI ON OR DETERM NATI ON | S VACATED OR
REVERSED.

S 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw.



