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STATE OF NEW YORK

7997
I N SENATE
May 28, 2010

Introduced by Sen. KLEIN -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Health

AN ACT to anend the social services law and the elder law, in relation
to prescription drug pricing for pharmacy rei nbursenment

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraphs (b), (c) and (e) of subdivision 9 of section
367-a of the social services |aw, paragraph (b) as anended and paragraph
(e) as added by section 3 of part C of chapter 58 of the |aws of 2004,
subpar agraph (i) of paragraph (b) as amended by section 10 and subpar a-
graph (ii) of paragraph (b) as anended by section 4 of part C of chapter
58 of the |l aws of 2008, subparagraph (iii) of paragraph (b) as added by
section 29 of part E of chapter 63 of the |aws of 2005 and paragraph (c)
as anmended by chapter 19 of the laws of 1998, are anended and a new
paragraph (j) is added to read as foll ows:

(b) for drugs dispensed by pharnacies:

(i) [if the drug dispensed is a nultiple source prescription drug for
whi ch an upper limt has been set by the federal centers for nedicare
and nedi caid services, the lower of: (A an anount equal to the specific
upper |imt set by such federal agency for the nmultiple source
prescription drug; (B) the estinmated acquisition cost of such drug to
pharmaci es which, for purposes of this subparagraph, shall nean the
aver age whol esal e price of a prescription drug based on the package size
di spensed from as reported by the prescription drug pricing service
used by the departnent, |less twenty-five percent thereof; (C the maxi-
mum acqui sition cost, if any, established pursuant to paragraph (e) of
this subdivision; or (D) the dispensing pharmacy's usual and customary
price charged to the general public, and

(ii)] if the drug dispensed is a nultiple source prescription drug or
a brand-nanme prescription drug for which no specific upper limt has
been set by such federal agency, the | ower of the estimted acquisition
cost of such drug to pharmacies, or the dispensing pharmacy's usual and
custonmary price charged to the general public. For sole and nultiple
source brand nane drugs, estinmated acquisition cost means the average
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whol esal e price of a prescription drug based upon the package size
di spensed from as reported by the prescription drug pricing service
used by the departnment, less [sixteen] TWELVE and twenty-five one
hundredt hs percent OR THE WHOLESALE ACQUI SI TI ON COST OF A PRESCRI PTI ON
DRUG BASED UPON THE PACKACE SI ZE DI SPENSED FROM AS REPORTED BY THE
PRESCRI PTI ON DRUG PRI CI NG SERVI CE USED BY THE DEPARTMENT, PLUS FOUR AND
SI XTY- El GHT HUNDREDTHS PERCENT thereof, and wupdated nonthly by the
departrment; or, for a specialized H YV pharmacy, as defined in paragraph
(f) of this subdivision, acquisition cost neans the average wholesale
price of a prescription drug based upon the package size di spensed from

as reported by the prescription drug pricing service used by the depart-
nment, |less twelve [percent thereof, and updated nonthly by the depart-
ment] AND TWENTY- FI VE ONE- HUNDREDTHS PERCENT OR THE WHOLESALE ACQUI SI -
TION COST OF A PRESCRI PTI ON DRUG BASED UPON THE PACKAGE SI ZE DI SPENSED
FROV| AS REPORTED BY THE PRESCRI PTI ON DRUG PRI CI NG SERVI CE USED BY THE
DEPARTMENT, PLUS FOUR AND Sl XTY- El GHT HUNDREDTHS PERCENT THEREOF, AND
UPDATED MONTHLY BY THE DEPARTMENT; OR FOR A CHAI N PHARMACY, AS DEFI NED
| N PARAGRAPH (J) OF THI'S SUBDI VI SI ON, ACQUI SI TI ON COST MEANS THE AVERAGE
VWHOLESALE PRICE OF A PRESCRIPTION DRUG BASED ON THE PACKAGE Sl ZE
DI SPENSED FROM LESS SI XTEEN AND TVENTY- FI VE ONE HUNDREDTHS PERCENT THER-
EOF OR THE WHOLESALE ACQUI SI TI ON COSTS OF THE PRESCRI PTI ON DRUG BASED ON
THE PACKAGE Sl ZE DI SPENSED FROM PLUS FI VE TENTHS OF ONE PERCENT THEREOF

AND UPDATED MONTHLY BY THE DEPARTMENT. For multiple source generic
drugs, estimated acquisition cost neans [the | ower of the average whol e-
sale price of a prescription drug based on the package size dispensed
from as reported by the prescription drug pricing service used by the
departnment, less twenty-five percent thereof, or] the maxi num acqui si -
tion cost, if any, established pursuant to paragraph (e) of this subdi-
vision; [or, for a specialized HV pharnacy, as defined in paragraph (f)
of this subdivision, acquisition cost neans the |lower of the average
whol esal e price of a prescription drug based on the package size
di spensed from as reported by the prescription drug pricing service
used by the departnent, |ess twelve percent thereof, or the maxinmm
acquisition cost, if any, established pursuant to paragraph (e) of this
subdi vi sion] OR THE SPECI FI C UPPER LIM T SET BY THE FEDERAL CENTERS FOR
MEDI CARE AND MEDI CAI D SERVI CES, WHICHEVER | S HI GHER. | F THE DI SPENSI NG
PHARMACY' S USUAL AND CUSTOVARY PRI CE CHARGED TO THE GENERAL PUBLIC IS
LONER THAN EITHER OF THESE, PAYMENT SHALL BE MADE AT THE USUAL AND
CUSTOVARY PRI CE.

[(iti)] (I'l) notw thstanding [subparagraphs (i) and (ii)] SUBPARAGRAPH
(1) of this paragraph and paragraphs (d) and (e) of this subdivision, if
the drug dispensed is a drug that has been purchased from a manufacturer
by a covered entity pursuant to section 340B of the federal public
health service act (42 USCA S 256b), the actual anmount paid by such
covered entity pursuant to such section, plus the reasonabl e adm nistra-
tive costs, as determ ned by the conmm ssioner, incurred by the covered
entity or by an authorized contract pharmacy in connection with the
pur chase and di spensi ng of such drug and the tracking of such trans-
actions. For purposes of this subparagraph, a "covered entity" is an
entity that neets the requirenents of paragraph four of subsection (a)
of such section, that elects to participate in the program established
by such section, and that causes clains for paynent for drugs covered by
thi s subparagraph to be submtted to the nedical assistance program
either directly or through an authorized contract pharnmacy. No nedica
assi stance paynents nmay be nade to a covered entity or to an authorized
contract pharnmacy of a covered entity for drugs that are eligible for
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pur chase under the section 340B program and are di spensed on an outpa-
tient basis to patients of +the covered entity, other than under the
provisions of this subparagraph. Pharmacies submtting clainms for
rei mbursenent of drugs purchased pursuant to section 340B of the public
health service act shall notify the departnent that the claimis eligi-
ble for purchase under the 340B program consistent with claimng
instructions issued by the departnent to identify such clains.

(c) [Notw thstandi ng subparagraph (i) of paragraph (b) of this subdi-
vision, if] IF a qualified prescriber certifies "brand nedically neces-
sary" or "brand necessary" in his or her owmn handwiting directly on the
face of a prescription for a nmultiple source drug for which a specific
upper limt of reinbursenent has been established by the federal agency,
in addition to witing "d a w' in the box provided for such purpose on
the prescription form paynent under this title for such drug nust be
made under the provisions of subparagraph [(ii)] (1) of such paragraph.

(e) For a multiple source generic drug for which no specific upper
paynment limt has been established by the federal centers for nedicare
and nedicaid services, the comm ssioner of health nay establish a maxi-
mum acqui sition cost for such drug which shall be effective wuntil such
time as a specific federal upper paynent limt has been established for
such drug. The departnent shall use a simlar nmethodology in establish-
ing such an interimprice as that utilized by the centers for nedicare
and Medicaid services in establishing the federal wupper paynment |imt
AND MAKE AVAI LABLE UPON REQUEST BOTH THE METHODOLOGY AND THE COST BASI S
UTI LI ZED FOR ANY | NDI VI DUAL MULTI PLE SOURCE GENERI C DRUG SO AS TO VERI FY
THAT THE PRODUCT |'S AVAI LABLE I N PHARVMACI ES LOCATED I N THE STATE. For
this purpose, the departnent is authorized to enter into a contract with
an entity to provide technical and adm nistrative support to the comm s-
si oner of health.

(J) FOR PURPCSES OF THI' S SECTI ON, A CHAI N PHARMACY | S DEFI NED AS FI VE
OR MORE PHARMACI ES UNDER THE SAME CORPORATE ENTI TY.

S 2. Subparagraph 1 of paragraph (b) of subdivision 1 of section 250
of the elder |law, as anmended by section 1 of part A of chapter 58 of the
| aws of 2008, is anended to read as foll ows:

(1) Average wholesale price discounted by [sixteen] TWELVE and twen-
ty-five one hundredths percent OR WHOLESALE ACQUI SI TION COST PLUS FOUR
AND S| XTY- El GHT HUNDREDTHS PERCENT, plus a dispensing fee as defined in
par agraph (c) of this subdivision, or FOR A CHAI N PHARMVACY AS DEFI NED I N
PARAGRAPH (J) OF SUBDIVISION NINE OF SECTION THREE HUNDRED SI XTY-
SEVEN-A OF THE SOCI AL SERVI CES LAW AVERAGE WHOLESALE PRI CE DI SCOUNTED
BY SI XTEEN AND TWENTY- FI VE ONE HUNDREDTHS PERCENT OR WHOLESALE ACQUI SI -
TION COST PLUS FIVE TENTHS OF ONE PERCENT, PLUS A DI SPENSI NG FEE AS
DEFI NED | N PARAGRAPH (C) OF THI'S SUBDI VI SI ON, OR

S 3. Subdivision 2 of section 250 of the elder law is anended to read
as foll ows:

2. For purposes of determ ning the anount of reinmbursenent which shal
be paid to a participating provider pharmacy, the panel shall determ ne
or cause to be determ ned, through a statistically valid survey, the
quantities of each covered drug that participating provider pharnacies
buy nost frequently. Using the result of this survey, the contractor
shall update every thirty days the list of average whol esale prices OR
WHOLESALE ACQUI SI TI ON COSTS upon whi ch such rei nbursenment is determ ned
using nationally recognized and nost recently revised sources. Such
price revisions shall be made available to all participating provider
pharmaci es. The pharnmacist shall be reinbursed based on the price in
effect at the tine the covered drug is dispensed.
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S 4. This act shall take effect immediately and shall be deenmed to
have been in full force and effect on and after Septenber 26, 2009;
provi ded, however, that the anendnents to subdivision 9 of section 367-a
of the social services | aw nade by section one of this act shall not
affect the expiration of such subdivision and shall be deenmed to expire
t herew t h.



