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STATE OF NEW YORK

7844
I N SENATE
May 17, 2010

Introduced by Sen. KRUGER -- read twi ce and ordered printed, and when
printed to be conmitted to the Conmttee on Aging

AN ACT to anend the social services law, in relation to the |licensure of
senior living facilities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 9 of section 460-d of the social services |aw,
as added by chapter 704 of the laws of 1981, paragraph (a) as anended by
chapter 558 of the laws of 1999, paragraph (b) as added by chapter 848
of the laws of 1992 and subparagraph (i) of paragraph (c) as anended by
chapter 515 of the laws of 1988, is amended to read as foll ows:

9. (a) The departnment shall have authority to inpose a civil penalty
not exceeding one thousand dollars per day against, and to issue an
order requiring the closing of, after notice and opportunity to be
heard, any facility which does not possess a valid operating certificate
issued by the departnment and is an adult care facility subject to the
provisions of this article and the regulations of the departnent. A
hearing shall be conducted in accordance with procedures established by
department regul ati ons whi ch procedures shall require that notice of the
determination that the facility is an adult care facility and the
reasons for such determ nation and notice of the tine and place of the
heari ng be served in person on the operator, owner or prinme lessor, if
any, or by certified mail, return receipt requested, addressed to such
person and received at |east twenty days prior to the date of the hear-
ing. If such operator, owner or prine lessor, if any, is not known to
the departnent, then service may be made by posting a copy thereof in a
conspicuous place wthin the facility or by sending a copy thereof by

certified mail, return receipt requested, addressed to the facility. A
witten answer to the notice of violation may be filed with the depart-
ment not |ess than five days prior to the date of the hearing. Denon-

stration by the facility that it possessed an operating certificate
i ssued pursuant to this article, article twenty-eight of the public
health law or article sixteen, [twenty-three,] thirty-one or thirty-two
of the nental hygiene law at the tinme the hearing was conmenced shal

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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constitute a conplete defense to any charges nade pursuant to this
subdi vi si on.

(b) The penalty authorized by this section shall begin to run thirty
days after the departnent provides the operator, in witing, wth a
summary of the inspection of the facility by which the departnent deter-
mned that he or she is operating an uncertified adult care facility.
The subm ssion of an application by the operator for an operating
certificate for the facility shall not act as a bar to the inposition of
a penalty agai nst the operator.

(c) THERE SHALL BE A REBUTTABLE PRESUVPTI ON THAT ANY FACI LI TY WH CH
ADVERTI SES, MARKETS AND PROVI DES HOUSI NG AND OTHER SERVI CES PRI MARI LY TO
PERSONS OVER THE AGE OF SI XTY-FIVE IS AN ADULT CARE FACILITY UNDER THI S
ARTI CLE REQUI RI NG LI CENSURE PURSUANT TO THI S ARTICLE | F:

(1) THE FACILITY OR ENTITY PROVI DES OR ARRANGES SERVI CES I N A CONGRE-
GATE SETTI NG TO FI VE OR MORE ADULTS, | NCLUDI NG ANY TWO OF THE FOLLOW NG
(1) TWDO OR MORE MEALS PER DAY; (2) CONGREGATE SOCI AL FUNCTI ONS; (3) CASE
MANAGEMENT SERVI CES; OR (4) SUPERVI SI ON, WHI CH SHALL | NCLUDE, BUT NOT BE
LIMTED TO, MAI NTAI Nl NG GENERAL KNOALEDGE OF THE WHEREABOUTS OF EACH
RESI DENT, MONI TORING RESIDENTS TO |IDENTIFY CHANGES |IN BEHAVIOR OR
APPEARANCE, MONI TORI NG ATTENDANCE AT MEALS AND MAI NTENANCE OF APPROPRI -
ATE NUTRI TI ONAL | NTAKE; AND

(1'l) AT LEAST FIFTY PERCENT OF THE RESI DENTS EMPLOY OR ENGAGE HOVE
CARE Al DES OR PRI VATE DUTY Al DES OR COWVPANI ONS.

(D) I'F A FACILITY MEETS THE REBUTTABLE PRESUMPTI ON CRI TERI A PRESCRI BED
I N PARAGRAPH (C) OF THI'S SUBDI VI SION, | T SHALL PRESENT TO THE DEPARTMENT
El THER:

(1) A COWLETE APPLI CATI ON TO THE DEPARTMENT FOR A LI CENSE TO OPERATE
AS AN ADULT CARE FACILITY; OR

(1'l) PROVI DE THE DEPARTMENT W TH DOCUMENTARY EVI DENCE, SUBM TTED UNDER
PENALTY OF PERJURY, TO REBUT THE PRESUVPTI ON AND DEMONSTRATE THAT THE
FACI LI TY DOES NOT REQUI RE AN ADULT CARE FACI LI TY LI CENSE. SUCH DOCUMEN-
TARY EVI DENCE MUST | NCLUDE, BUT NEED NOT BE LIM TED TO, THE FOLLOW NG

(1) AFFIDAVIT BY THE OPERATOR, OMNER OR PRI ME LESSOR THAT THE FACI LI TY
DOES NOT PROVI DE, ARRANGE FOR OR COORDI NATE PERSONAL CARE OR SUPERVI SI ON
FOR | TS RESI DENTS, TOGETHER W TH A COPY OF THE FACI LI TY' S STANDARD LEASE
OR RESI DENCY AGREEMENT AND ANY OTHER DOCUMENTS OR MATERI ALS G VEN TO
PROSPECTI VE RESI DENTS OR RESI DENTS DESCRI BI NG THE SERVICES OFFERED BY
THE FACI LI TY;

(2) AFFIDAVIT BY THE OPERATOR, OMNER OR PRI ME LESSOR THAT THE FACI LI TY
DOES NOT ADVERTI SE OR MARKET TO THE PUBLI C AS ASSI STED LI VI NG ASSI STI VE
LI VING OR ANY SIM LAR TERM TOGETHER WTH A COPY OF ALL FACI LI TY MARKET-
| NG MATERI ALS AND ADVERTI SEMENTS;

(3) AFFIDAVIT BY THE OPERATOR, OAMNER OR PRI ME LESSOR THAT THE FACI LI TY
AND THE HOVE CARE AGENCIES PROVIDI NG SERVICES TO RESI DENTS ARE NOT
COVWONLY OMNED OR OTHERW SE SUBJECT TO THE CONTROL OF ONE OR MORE ENTI -
TIES OR PRINCI PALS AND/ OR DO NOT WORK TOGETHER TO PROVI DE, ARRANGE OR
COORDI NATE SUCH SERVI CES TO RESI DENTS;

(4) DETAI LED NON- PERSONALLY | DENTI FI ABLE | NFORMATI ON FOR EACH | NDI VI D-
UAL RESI DENT RECEI VI NG SERVI CES FROM A HOVE CARE AGENCY, PRI VATE DUTY
AIDE OR COWAN ON. SUCH | NFORVATI ON SHALL BE UPDATED MONTHLY UNTIL A
FI NAL DETERM NATI ON | S MADE BY THE DEPARTMENT AND SHALL | NCLUDE:

(A) A DETAI LED DESCRI PTI ON OF THE SPECI FI C SERVICES PROVIDED TO THE
I NDI VI DUAL RESIDENT BY THE HOVE CARE AGENCY, PRIVATE DUTY Al DE OR
COVPANI ON, VWHI CH THE OPERATOR, OMNER OR PRI ME LESSOR SHALL REQUEST FROM
THE AGENCY, AlIDE OR COWPANI ON | F NECESSARY; PROVI DED, HOWEVER, THAT THE
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AGENCY, Al DE OR COVPANI ON MAY ELECT TO PROVI DE SUCH | NFORVATI ON DI RECTLY
TO THE DEPARTMENT;

(B) A DETAILED DESCRIPTION OF THE SPECI FI C SERVI CES PROVI DED TO THE
| NDI VI DUAL RESI DENT BY THE FACI LI TY;

(C) A DESCRI PTI ON OF ANY AND ALL | NTERACTI ON OR COORDI NATI ON BETWEEN
THE FACILITY STAFF AND THE HOVE CARE AGENCY STAFF, PRI VATE DUTY AID OR
COVPANI ON;

(5) A STAFFI NG SCHEDULE FOR THE FACILITY, |INCLUDING TITLES AND JOB
DESCRI PTI ONS FOR EACH STAFFER; AND

(6) SUCH OTHER | NFORVATI ON AS MAY BE RELEVANT TO WHETHER THE FACI LI TY
REQUI RES A LI CENSE AS AN ADULT CARE FACI LI TY.

(E) I'F, AFTER RECElI PT OF THE | NFORVATI ON PROVI DED BY SUBPARAGRAPH (11)
OF PARAGRAPH (D) OF THI'S SUBDI VI SI ON, THE DEPARTMENT DETERM NES THAT A
FACILITY IS PROVIDING SERVICES REQU RING LI CENSURE PURSUANT TO THI S
ARTI CLE, THE FACILITY SHALL, WTHI N SI XTY DAYS OF SUCH FINDING SUBMT
AN APPLI CATI ON FOR LI CENSURE PURSUANT TO THI S ARTI CLE.

(F) AFTER NOTICE BY THE DEPARTMENT THAT THE DEPARTMENT HAS REASON TO
PRESUME A FACILITY | S AN ADULT CARE FACILITY UNDER THI S ARTICLE, IF THE
OPERATOR, OMER OR PRI ME LESSOR FAILS TO SUBM T THE DOCUMENTARY EVI DENCE
PURSUANT TO PARAGRAPH (D) OF THI'S SUBDI VISION, OR FAILS TO SUBM T AN
APPLI CATI ON FOR LI CENSURE PURSUANT TO PARAGRAPH (E) OF THI S SUBDI VI SI ON,
THEN THE DEPARTMENT MAY, | N ADDI TION TO ASSESSING CIVIL PENALTIES AND
EXERCI SING | NJUNCTI VE RELIEF PURSUANT TO SECTI ON TWELVE OF THE PUBLI C
HEALTH LAW | MVEDI ATELY | SSUE AN ORDER OR NOTICE TO CEASE AND DESI ST
ADVERTI SEMENT, MARKETI NG AND ADM SSI ON OF NEW RESI DENTS AGED Sl XTY- FI VE
AND OVER, UNTIL IT IS DETERM NED BY THE DEPARTMENT THAT THE FACILITY IS
OR IS NOT AN ADULT CARE FACILITY UNDER THI S ARTI CLE; PROVI DED, HOWEVER,
THAT THE OPERATOR, OMER OR PRI ME LESSOR SHALL BE AFFORDED AN OPPORTU-
NI TY TO BE HEARD AT AN EXPEDI TED HEARI NG TO BE HELD WTHIN THI RTY (30)
DAYS OF THE | SSUANCE OF THE ORDER OR NOTI CE.

(G (i) For the purposes of assessing the applicability of this arti-
cle and the regulations of the departnment, the departnment shall be
authorized to inspect any facility which reasonably appears to the
departnment to be subject to the provisions of this article and to assess
the needs of the residents of such facility pursuant to the provisions
of section four hundred sixty-c of this title.

(ii) At the time that a representative of the departnent appears at
the facility for purposes of conducting such inspection, the represen-
tative shall inform the operator, admnistrator or other person in
charge that the inspection will be conducted unl ess such person objects
to the inspection and that if such person does object the departnent,
pursuant to the provisions of subparagraph (iii) of this paragraph,
shall be authorized to request the attorney general to apply to the
court for an order granting the departnent access to the facility.

(iit) If the departnment is not permtted access to such facility by
the operator, admnistrator or other person in charge thereof, the
attorney general, upon the request of the departnment, shall be author-
ized to apply, without notice to the operator, adm nistrator or chairmn
of the board of directors of a not-for-profit facility, to the suprene
court in the county in which the facility is located for an order grant-
ing the departnent access to such facility. The court may grant such an
order if it determnes, based on evidence presented by the attorney
general, that there is reasonable cause to believe that such facility is
an adult care facility which does not possess a valid operating certif-
i cate issued by the departnent.
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[(d)] (H) Upon the request of the departnent, the attorney general my
commence an action in any court of conpetent jurisdiction against any
facility subject to the provisions of this subdivision, and agai nst any
person or corporation operating such facility, for the recovery of any
penalty assessed by the departnent in accordance with the provisions of
thi s subdivi sion

[(e)] (I) Any penalty assessed by the departnent pursuant to this
subdi vision may be rel eased or conproni sed by the departnment before the
matter has been referred to the attorney general and where such natter
has been referred to the attorney general, any such penalty nay be
rel eased or conprom sed and any action commenced to recover the sane may
be settled and di scontinued by the attorney general with the consent of
t he departnent.

S 2. This act shall take effect on the ninetieth day after it shal
have becone a | aw



