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STATE OF NEW YORK

7693
| N SENATE
May 3, 2010

Introduced by Sen. ESPADA -- read twice and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the civil practice law and rules, in relation to estab-
lishing the health care courts pilot program

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The civil practice law and rules is amended by addi ng a new

article 44-A to read as foll ows:
ARTI CLE 44- A
HEALTH CARE COURTS PI LOT PROGRAM

SECTI ON 4410. CREATI ON.

4411. HEALTH CARE COURT JUDGES; SELECTI ON.

4412. JUDI Cl AL TRAI NI NG

4413. COURT APPO NTED MEDI CAL EXPERTS.

4414. PROCEDURE.

4415. APPELLATE REVI EW

4416. REPORTS.

4417. DI SCLAI MER

S 4410. CREATION. THE OFFI CE OF COURT ADM NI STRATI ON MAY SELECT UP TO
FIVE COUNTIES, EACH WTH N A SEPARATE JUDI CI AL DI STRICT IN TH S STATE,
TO ESTABLI SH SPECI ALI ZED HEALTH CARE COURTS W THI N THE SUPREME COURT OF
SUCH COUNTI ES TO GOVERN CLAI M5 FOR MEDI CAL, DENTAL OR PCDI ATRI C MALPRAC-
TICE AS SET FORTH IN THI' S SECTI ON. ONCE A SUPREME COURT W THI N A PARTI C-
ULAR COUNTY HAS ESTABLI SHED A HEALTH CARE COURT AS SET FORTH |IN TH S
SECTI ON, SUCH COURT SHALL HAVE EXCLUSIVE JURISDICTION OVER ALL THE
CLAIMS FOR MEDI AL, DENTAL OR PODI ATRI C MALPRACTI CE BROUGHT W THI N THE
SUPREME COURT OF SUCH COUNTY.

S 4411. HEALTH CARE COURT JUDGES; SELECTION. JUDGES SHALL BE SELECTED
TO SERVE |IN THE HEALTH CARE COURT DI VI SI ON FROM AMONG THOSE JUDGES WHO
ARE ELECTED OR APPO NTED TO THE SUPREME COURT IN A COUNTY SELECTED TO
PARTI Cl PATE | N THE HEALTH CARE COURTS PI LOT PROGRAM FOR THE PURPCSES OF
TH S ARTI CLE, "JUDGE" SHALL MEAN A JUDGE OF THE HEALTH CARE DI VI SI ON.

S 4412. JUDICIAL TRAINING (A) UPON SELECTI ON OF A PARTI CULAR SUPREME
COURT JUDGE TO HEAR CASES I N THE COUNTY' S HEALTH CARE COURT AND PRI OR TO

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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HEARI NG SUCH CASES,  EACH JUDGE SHALL COWPLETE A JUDICI AL TRAI NI NG
PROGRAM ON THE LAW AND SCI ENCE OF MEDI CIl NE THAT MAY BE THE BASI S FOR
CASES FALLI NG UNDER THE JURI SDI CTION OF THE HEALTH CARE COURT. SUCH
PROGRAM SHALL BE ADM NI STERED BY THE OFFI CE OF COURT ADM NI STRATI ON.

(B) A COW TTEE SHALL BE CREATED TO DEVELOP THE CURRI CULUM OF THE
JUDI Cl AL TRAI NI NG PROGRAM A TASK FORCE SHALL BE COORDI NATED BY THE
OFFICE OF COURT ADM N STRATI ON AND SHALL | NCLUDE EQUAL REPRESENTATI ON
FROM THE MEDI CAL SOCI ETY OF THE STATE OF NEW YORK AND THE NEW YORK STATE
BAR ASSQOCI ATI ON.

(© THE CURRI CULUM TO BE CREATED PURSUANT TO SUBDIVISION (B) OF TH'S
SECTI ON SHALL | NCLUDE BOTH I N- CLASSROOM CLI NI CAL TRAI NI NG AND AN | NTERN-
SH P. THE | N-CLASSROOM CLI NI CAL TRAI NI NG SHALL | NCLUDE AT THE M NI MUM
THE FOLLON NG AN OVERVIEWOF THE MAJOR BODY SYSTEMS, PHARVACOLOGY,
COMVON DI SEASE PATHOLOGY, ALTERNATI VE MEDI CI NE THERAPI ES, AND THE EDUCA-
TI ON AND TRAI NI NG REQUI RED FOR VARI QUS HEALTH PROFESSI ONALS. THE | NTERN-
SH P SHALL PROVI DE JUDGES AN OPPORTUNI TY TO FOLLOW A PRACTI CI NG PHYSI -
Cl AN AND OTHER HEALTH CARE PROFESSIONALS [N DI FFERENT HEALTH CARE
SETTI NGS. THE TRAI NI NG PROGRAM MAY ALSO | NCLUDE A LEGAL COMPONENT WHI CH
SHALL | NCLUDE A REVI EW OF MEDI CAL LEGAL | SSUES THAT MAY BE THE BASIS OF
CASES FALLI NG UNDER THE JURI SDI CTI ON OF THE HEALTH CARE COURT.

S 4413. COURT APPO NTED MEDI CAL EXPERTS. (A) THE HEALTH CARE COURT
SHALL MAI NTAIN A LI ST OF QUALI FI ED MEDI CAL EXPERTS WHO MAY BE UTI LI ZED
BY THE COURT TO PROVI DE | NDEPENDENT EXPERT OPI NI ONS TO THE JUDGE. SUCH
EXPERTS MAY PROVI DE OPINIONS | N WRI TI NG TO THE JUDGE OR MAY BE CALLED BY
THE JUDGE TO TESTI FY BEFORE THE COURT TO CLARIFY OR | NTERPRET MEDI CAL
TESTI MONY OR EVI DENCE, OR FOR ANY OTHER PURPOSE THE JUDGE DEEMS RELEVANT
TO THE PROCEEDI NGS.

(B) A COURT APPO NTED MEDI CAL EXPERT MUST MEET THE FOLLOW NG M NI MUM
EXPERT W TNESS REQUI REMENTS:

(1) HOLDS AN ACTI VE LI CENSE I N THE SAME PROFESSI ON AS THE DEFENDANT.
IF THE DEFENDANT [|S A LI CENSED NEW YORK PHYSI Cl AN OR DOCTOR OF OSTEG
PATHI C MEDI CI NE, THE EXPERT W TNESS MUST ALSO BE LICENSED IN NEW YORK
STATE AS A DOCTOR OF MEDI CI NE OR OSTECOPATHI C MEDI CI NE;

(2) 1S TRAINED AND EXPERIENCED IN THE SAME DI SCI PLI NE OR SCHOOL OF
PRACTI CE AS THE DEFENDANT AND CAN DEMONSTRATE BY COVPETENT EVI DENCE
THAT, AS A RESULT OF TRAI NI NG EDUCATI ON, KNOALEDGE, AND EXPERI ENCE | N
THE EVALUATI ON, DI AGNOSI S, AND TREATMENT OF THE DI SEASE OR | NJURY WHI CH
'S THE SUBJECT MATTER OF THE LAWSUI T AGAI NST THE DEFENDANT, THE | NDI VI D-
UAL WAS SUBSTANTI ALLY FAM LI AR WTH THE APPLI CABLE STANDARDS OF CARE AND
PRACTI CE AS THEY RELATE TO THE ACT OR OM SSION WVHI CH | S THE SUBJECT OF
THE LAWBUI T ON THE DATE OF THE | NCI DENT;

(3) I'F THE DEFENDANT | S CERTI FI ED BY A BOARD RECOGNI ZED BY THE AMERI -
CAN BOARD OF MEDI CAL SPECI ALTIES OR THE AMERI CAN OSTEOPATHI C ASSCCI -
ATI ON, THE EXPERT MJUST BE CERTIFIED I N THE SAME SPECI ALTY BY A BOARD
RECOGNI ZED BY THE AMERI CAN BOARD OF MEDI CAL SPECI ALTI ES OR THE AMERI CAN
OSTECPATHI C ASSCCI ATI ON AND MUST HAVE ACKNOW.EDGED EXPERTI SE AND TRAI N-
ING DI RECTLY RELATED TO THE PARTI CULAR HEALTH CARE OR MATTER AT | SSUE;
AND

(4) WTH N FI VE YEARS OF THE DATE OF THE ALLEGED OCCURRENCE @ VI NG
RISE TO THE CLAIM WAS | N ACTI VE MEDI CAL PRACTI CE I N THE SAME DI SCI PLI NE
OR SCHOOL OF PRACTI CE AS THE DEFENDANT OR DEVOTED A SUBSTANTI AL PORTI ON
OF H'S TI ME TEACH NG AT AN ACCREDI TED MEDI CAL SCHOCOL, OR I N UN VERSI TY-
BASED RESEARCH | N RELATI ON TO THE MEDI CAL CARE AND TYPE OF TREATMENT AT
| SSUE.
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(© A COURT APPO NTED MEDI CAL EXPERT SHALL HAVE NO FINANCIAL TIES OR
FAM LI AL RELATIONSHI P W TH ANY PARTY TO THE LAWSUI T, ANY EXPERT CALLED
TO TESTI FY, OR ANY ATTORNEY REPRESENTI NG ANY PARTY TO THE LAWSUI T.

(D) THE COURT APPO NTED MEDI CAL EXPERT SHALL HAVE NO EX PARTE COVMUNI -
CATI ONS W TH ANY PARTY TO THE LAWBUI T, EXCEPT AS PERM TTED BY THE COURT.

(E) THE PLAINTIFF AND DEFENDANT SHALL EQUALLY COVPENSATE THE COURT
APPO NTED MEDI CAL EXPERT BASED ON THE PREVAI LI NG FEE FOR MEDI CAL EXPERTS
W TH SI M LAR QUALI FI CATI ONS.

S 4414. PROCEDURE. CLAI MS ADJUDI CATED THROUGH THE HEALTH CARE COURT
SHALL ADHERE TO TH S CHAPTER EXCEPT AS OTHERW SE PROVIDED FOR IN THI' S
ARTI CLE.

S 4415. APPELLATE REVI EW ANY PARTY TO AN ACTION IN A HEALTH CARE
COURT MAY AVAI L THEMSELVES OF ALL APPEAL RI GHTS THAT OTHERW SE WOULD BE
AVAI LABLE UNDER THI S CHAPTER

S 4416. REPORTS. THE OFFI CE OF COURT ADM NI STRATION SHALL SUBM T AN
ANNUAL REPORT TO THE SPEAKER OF THE ASSEMBLY, THE TEMPORARY PRESI DENT OF
THE SENATE, THE M NORITY LEADER OF THE SENATE, THE M NORI TY LEADER OF
THE ASSEMBLY AND THE GOVERNOR DESCRI Bl NG THE FUNCTI ONI NG OF THE HEALTH
CARE COURTS, |INCLUDING THE NUMBER OF DI SPUTES HEARD BY THE COURTS AND
RECOVMVENDATI ONS FOR | MPROVI NG THE ABILITY OF SUCH COURTS TO RESOLVE
CLAI M5 | NVOLVI NG MEDI CAL, DENTAL OR PODI ATRI C MALPRACTI CE.

S 4417. DISCLAIMER NOTHING IN TH'S ARTICLE SHALL BE CONSTRUED TO
REMOVE THE JURY AS THE ULTI MATE FI NDER OF FACT I N AN ACTI ON FOR MEDI CAL,
DENTAL OR PODI ATRI C MALPRACTI CE.

S 2. This act shall take effect on the ninetieth day after it shall
have becone a | aw



