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STATE OF NEW YORK

7654
I N SENATE
April 29, 2010

Introduced by Sen. MONTGOMERY -- read twi ce and ordered printed, and
when printed to be commtted to the Cormmttee on Finance

AN ACT to anend the executive law, in relation to participation by
mnority group nmenbers and wonen Wwth respect to certain state
contracts; and to amend the state finance law, in relation to estab-
lishing a nmentor-protege program for small and mnority and wonen-
owned busi ness concerns and in relation to perfornmance and paynent
bond requi renents

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivisions 3 and 4 of section 311 of the executive |aw,
subdivision 3 as added by chapter 261 of the |aws of 1988, paragraphs
(d) and (e) of subdivision 3 as anended by chapter 55 of the I|aws of
1992, paragraphs (g) and (h) of subdivision 3 as amended and par agr aph
(i) of subdivision 3 as added by section 1 of part BB of chapter 59 of
the | aws of 2006 and subdivision 4 as anended by chapter 361 of the |aws
of 2009, are amended to read as foll ows:

3. The director shall have the follow ng powers and duti es:

(a) to encourage and assist contracting agencies in their efforts to
i ncrease participation by mnority and wormen-owned business enterprises
on state contracts and subcontracts so as to facilitate the award of a
fair share of such contracts to them AND TO PROVIDE ON THE D VISION S
WEBSITE A LIST OF EACH CONTRACTI NG AGENCY'S M NORI TY AND WOVEN- OANED
BUSI NESS ENTERPRI SES CERTI FI CATI ON OUTREACH SEM NARS

(b) to devel op standardi zed forns and reporting documents necessary to
i mpl enent this article;

(c) to conduct educational OUTREACH prograns TO ENCOURAGE THE CERTI F-
| CATION OF M NORI TY AND WOVEN- OANED BUSI NESS ENTERPRI SES consistent with
t he purposes of this article;

(d) to review [periodically] QUARTERLY the practices and procedures of
each contracting agency with respect to conpliance with the provisions
of this article, and to require them to file [periodic] QUARTERLY
reports wth the division of minority and wonen's busi ness devel opnent
as to the level of mnority and wonen-owned busi ness enterprises partic-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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i pation in the awardi ng of agency contracts for goods and services
I NCLUDING BUT NOT LIMTED TO THE NUMBER OF STATE CONTRACTS AWARDED TO
CERTI FI ED M NORI TY- OANED OR WOVEN- OANED BUSI NESS ENTERPRI SES, THE MAXI -
MUM DOLLAR AMOUNT OBLI GATED PURSUANT TO ALL THOSE CONTRACTS, AND THE
TOTAL EXPENDI TURES MADE PURSUANT TO ALL SUCH CONTRACTS; THE NUMBER OF
STATE CONTRACTS AWARDED TO CERTIFI ED M NORI TY OR WOVEN- OANED BUSI NESS
ENTERPRI SES, THE MAXI MUM DOLLAR AMOUNT OBLI GATED PURSUANT TO ALL THOSE
CONTRACTS, AND THE TOTAL EXPENDI TURES NMADE PURSUANT TO ALL SUCH
CONTRACTS; THE NUMBER OF STATE CONTRACTS AWARDED WHI CH | NCLUDE A UTI LI -
ZATION PLAN FOR BUSINESS PARTICIPATION BY CERTIFIED MNORITY OR
WOVEN- OANED BUSI NESS ENTERPRI SES, THE MAXI MUM AMOUNT OBLI GATED PURSUANT
TO THOSE CONTRACTS, AND THE TOTAL EXPENDI TURES MADE PURSUANT TO ALL SUCH
CONTRACTS; THE NUMBER OF STATE CONTRACTS AWARDED UPON WHI CH A WAI VER WAS
GRANTED FROM GOALS REQUI RED BY THE CONTRACTS FOR BUSI NESS PARTI Cl PATI ON
BY CERTI FI ED M NORI TY OR WOMEN- OANED BUSI NESS ENTERPRI SES, AND THE MAXI -
MUM AMOUNT OBLI GATED PURSUANT TO THOSE CONTRACTS; THE NUMBER OF STATE
CONTRACTS AWARDED WHI CH REQUI RED GOALS FOR EMPLOYMENT OF M NORI TY GROUP
MEMBERS AND WOVEN, AND THE NUMBER OF STATE CONTRACTS AWARDED FOR WHI CH
WAI VERS OF EMPLOYMENT GOALS REQUI RED BY THE CONTRACTS HAVE BEEN GRANTED;

(e) on January first of each year report to the governor, THE TEMPO
RARY PRESI DENT OF THE SENATE, THE SPEAKER OF THE ASSEMBLY, THE M NORITY
LEADERS OF THE SENATE AND THE ASSEMBLY, and the chairpersons of the
senate finance and assenbly ways and neans comittees on the [level]
ACTUAL VERSUS PRQIECTED LEVELS of mnority and wonen-owned busi ness
enterprises participating in each agency's contracts for goods [and],
services AND CONSTRUCTIQON, | NCLUDI NG BUT NOT LIMTED TO THE NUMBER OF
STATE CONTRACTS AWARDED TO CERTI FI ED M NORI TY- OAWED OR WOVEN- OANED BUSI -
NESS ENTERPRI SES, THE MAXI MUM DOLLAR AMOUNT OBLI GATED PURSUANT TO ALL
THOSE CONTRACTS, AND THE TOTAL EXPENDI TURES MADE PURSUANT TO ALL SUCH
CONTRACTS, and on activities of the office and effort by each contract-
ing agency to pronote enploynent of mnority group nmenbers and wonen,
and to pronote and increase participation by certified businesses wth
respect to state contracts and subcontracts so as to facilitate the
award of a fair share of state contracts to such businesses. The conp-
troller shall assist the division in collecting information on the
participation of certified business for each contracting agency. Such
report may recommend new activities and progranms to effectuate the
pur poses of this article;

(f) THE DI RECTOR SHALL LI ST IN THE DI VI SI ON S ANNUAL REPORT THE NAMES
OF NON COVPLI ANT AGENCIES AND THE EXTENT OF THEI R NONCOWPLI ANCE I N
SUBM TTI NG | TS QUARTERLY M NORI TY AND WOVEN- OMNED BUSI NESS ENTERPRI SE
UTI LI ZATI ON REPORTS; AND, SHALL | MPLEMENT A MASTER LI ST OF ALL THE STATE
AGENCI ES REQUI RED TO FI LE QUARTERLY COWVPLI ANCE REPORTS AND SHALL ATTACH
SUCH LI ST TO THE DI VI SION'S ANNUAL REPORT.

(G to prepare and update [periodically] QUARTERLY a directory of
certified mnority and wonmen-owned business enterprises which shall,
wherever practicable, be divided into categories of |abor, services,
supplies, equipnent, naterials and recognized construction trades and
whi ch shall indicate areas or |locations of the state where such enter-
prises are available to performservices, AND TO USE TH S | NFORMATI ON TO
CREATE AN | NTERNET BASED, CENTRALI ZED STATE REGQ STRY TO ENABLE APPROPRI -
ATE STATE CERTIFIED M NORI TY AND WOVEN- ONNED BUSI NESS ENTERPRI SES TO
ACCESS CONTRACT AND SUBCONTRACT OPPORTUNI TI ES;

[(g)] (H) to appoint independent hearing officers who by contract or
ternms of enpl oynent shall preside over adjudicatory hearings pursuant to
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section three hundred fourteen of this article for the office and who
are assigned no other work by the office;

[(h)] (1) notwi thstanding the provisions of section two hundred nine-
ty-six of this chapter, to file a conplaint pursuant to the provisions
of section two hundred ninety-seven of this chapter where the director
has knowl edge that a contractor may have violated the provisions of
paragraph (a), (b) or (c) of subdivision one of section two hundred
ni nety-six of this chapter where such violation is unrelated, separate
or distinct fromthe state contract as expressed by its terns; and

[(i)] (J) to streamline the state certification process to accept
federal and munici pal corporation certifications.

4. The director [may] SHALL provide assistance to, and facilitate
access to prograns serving certified businesses as well as applicants to
ensure that such businesses benefit, as needed, fromtechnical, mnage-
rial and financial, and general business assistance; training; market-
ing; organization and personnel skill devel opnment; project nanagenent
assi stance; technol ogy assi stance; bond and i nsurance education assist-
ance; and ot her business devel opnent assistance. In addition, the direc-
tor [may] SHALL, either independently or in conjunction with other state
agenci es:

(a) develop a clearinghouse of information on prograns and services
provi ded by entities that may assist such busi nesses;

(b) review bondi ng and paperwork requirenents inposed by contracting
agenci es that may unnecessarily inpede the ability of such businesses to
conpet e; and

(c) seek to maxim ze utilization by mnority and wonmen-owned busi ness
enterprises of available federal resources including but not limted to
federal grants, |oans, |oan guarantees, surety bondi ng guarantees, tech-
nical assistance, and prograns and services of the federal snall busi-
ness adm ni stration.

S 2. Subdivision 5 of section 312 of the executive law, as added by
chapter 261 of the laws of 1988, is amended to read as foll ows:

5. The director shall promulgate rules and regul ations to ensure that
contractors and subcontractors undertake prograns of affirnative action
and equal enpl oynent opportunity as required by this section. Such rul es
and regul ations as they pertain to any particul ar agency shall be devel -
oped after consultation with contracting agencies. Such rules and regu-
| ations [nmay] SHALL require a contractor, after notice in a bid solic-
itation, to submt an equal enploynent opportunity program[after bid
opening and prior to the award of any contract] AT THE TIME BIDS ARE
SUBM TTED, and [nmay] SHALL require the contractor or subcontractor to
submt conpliance reports relating to the contractor's or subcontrac-
tor's operation and inplenmentation of any equal enploynment opportunity
programin effect as of the date the contract is executed. The contract-
i ng agency [may reconmend to the director that] SHALL HAVE THE RIGHT TO
RECOMWEND THAT the director take appropriate action according to the
procedures set forth in section three hundred sixteen of this article
agai nst the contractor for nonconpliance with the requirenments of this
section. The contracting agency shall be responsible for nonitoring
conpliance with this section.

S 3. Subdivisions 1 and 2 and paragraph (a) of subdivision 4 of
section 313 of the executive |law, subdivisions 1 and 2 as added by chap-
ter 261 of the laws of 1988 and paragraph (a) of subdivision 4 as
anended by chapter 429 of the |aws of 2009, are anmended to read as
fol | ows:
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1. The director shall pronulgate rules and regulations that provide
neasures and procedures to ensure that certified businesses shall be
gi ven the opportunity for [neaningful] I NCREASED participation in the
performance of state contracts and to identify those state contracts for
which certified businesses nay best bid to actively and affirmatively
pronote and assist their participation in the performance of state
contracts so as to facilitate the award of a fair share of state
contracts to such busi nesses AND ENCOURAGE JO NT VENTURES, PARTNERSHI PS,
AND MENTOR- PROTEGE RELATIONSHIPS AS DEFINED |IN SECTION ONE HUNDRED
FORTY-SEVEN OF THE STATE FINANCE LAW BETWEEN PRI ME CONTRACTORS AND
M NORI TY AND WOVEN- OANED BUSI NESS ENTERPRI SES. Such rules and regu-
lations as they pertain to any particular agency shall be devel oped
after consultation wth the contracting agency. Nothing in t he
provisions of this article shall be construed to limt the ability of
any certified business to bid on any contract.

2. Contracting agencies shall include or require to be included wth
respect to state contracts for the acquisition, construction, denoli-
tion, replacenent, najor repair or renovation of real property and
i nprovenents thereon, such provisions as [may] SHALL be necessary to
ef fectuate the provisions of this section in every bid specification and
state contract, including, but not limted to: (a) provisions requiring
contractors to nake a good faith effort to solicit active participation
by enterprises identified in the directory of certified businesses
provided to the contracting agency by the office; (b) requiring the
parties to agree as a condition of entering into such contract, to be
bound by the provisions of section three hundred sixteen of this arti-
cle; and (c) requiring the contractor to include the provisions set
forth in paragraphs (a) and (b) above in every subcontract in a nmanner
that the provisions will be binding upon each subcontractor as to work
in connection wth such contract. Provided, however, that no such
provi sions shall be binding upon contractors or subcontractors in the
performance of work or the provision of services that are unrel ated,
separate or distinct fromthe state contract as expressed by its terns,
and nothing in this section shall authorize the director or any
contracting agency to inpose any requirenent on a contractor or subcon-
tractor except with respect to a state contract.

(a) Contracting agencies shall adm nister the rules and regul ations
pronmul gated by the director to ensure conpliance with the provisions of
this section. Such rules and regul ations: shall require a contractor to
submt a utilization plan [after bids are opened] AT THE TIME THE BIDS
ARE SUBM TTED, when bids are required[, but prior to the award of a
state contract]; shall require the contracting agency to review the
utilization plan subnmitted by the contractor and to post the utilization
plan and any waivers of conpliance issued pursuant to subdivision five
of this section on the website of the contracting agency wthin a
reasonabl e period of tinme as established by the director; shall require
the contracting agency to notify the contractor in witing within a
period of tinme specified by the director as to any deficiencies
contained in the contractor's utilization plan; shall require remedy
thereof within a period of time specified by the director; shall require
the contractor to submt [periodic] QUARTERLY conpliance reports rel at-
ing to the operation and inplenmentation of any utilization plan; shal
NOT ALLOW ANY AUTOVATI C WAI VERS, BUT SHALL allow a contractor to apply
for a partial or total waiver of the mnority and wonmen-owned business
enterprise participation requirenments pursuant to subdivisions five and
six of this section; shall allow a contractor to file a conplaint wth
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the director pursuant to subdivision seven of this section in the event
a contracting agency has failed or refused to issue a waiver of the
mnority and wonen-owned busi ness enterprise participation requirenents
or has denied such request for a waiver; and shall allow a contracting
agency to file a conplaint with the director pursuant to subdivision
eight of this section in the event a contractor is failing or has failed
to conply with the mnority and wonen- owned busi ness enterprise partic-
i pation requirenments set forth in the state contract where no waiver has
been grant ed.

S 4. Section 315 of the executive |law, as added by chapter 261 of the
| aws of 1988, is anended to read as foll ows:

S 315. Responsibilities of contracting agencies. 1. Each contracting
agency shall be responsible for nonitoring state contracts wunder its
jurisdiction, and recommendi ng nmatters to the office respecting non-com
pliance with the provisions of this article so that the office [nay]
SHALL take such action as [is appropriate] STATED IN SUBDI VI SION THREE
OF SECTI ON THREE HUNDRED S| XTEEN OF THI S ARTI CLE. EACH CONTRACTI NG AGEN-
CY SHALL HAVE THE RI GHT TO RECOMWEND THAT THE DI RECTOR | MPOSE A SANC-
TION, PENALTY, OR FINE FOR THREE OR MORE VI OLATI ONS OF SUBDI VI SI ON ONE
OF SECTION THREE HUNDRED SI XTEEN OF THI' S ARTICLE, to insure conpliance
with the provisions of this article, the rules and regulations of the
di rector issued hereunder and the contractual provisions required pursu-
ant to this article. Al contracting agencies shall conply with the
rules and regul ations of the office and are directed to cooperate wth
the office and to furnish to the office such information and assi stance
as may be required in the performance of its functions under this arti-
cle.

2. Each contracting agency shall provide to prospective bidders a
current copy of the directory of certified businesses, and a copy of the
regul ati ons required pursuant to sections three hundred twelve and three
hundred thirteen of this article at the tine bids or proposals are
solicited.

3. [Each contracting agency shall report to the director with respect
to activities undertaken to pronote enploynment of mnority group nenbers
and worren and pronote and i ncrease participation by certified businesses
with respect to state contracts and subcontracts. Such reports shall be
submtted periodically as required by the director.] EACH CONTRACTI NG
AGENCY WHEN NOTI FYI NG A CONTRACTOR OF A WNNING BID AWARD SHALL ALSO
NOTI FY ANY M NORI TY OR WOVEN- OANED BUSI NESS ENTERPRI SES AFFI LI ATED W TH
SUCH CONTRACTOR, PER THE CONTRACTOR' S SUBM TTED UTI LI ZATION PLAN, OF
SUCH CONTRACTOR S RECEI PT OF THE W NNI NG Bl D AWARD.

4. (A) EACH CONTRACTI NG AGENCY SHALL PREPARE A QUARTERLY REPORT AND
SUBM T COPI ES TO THE COVW SSI ONER OF ECONOM C DEVELOPMENT, THE COW S-
S| ONER OF GENERAL SERVI CES, AND THE DI RECTOR AS TO THE LEVEL OF M NORI TY
AND WOMVEN- O\WNED BUSI NESS ENTERPRI SES PARTI Cl PATI ON | N THE AWARDI NG OF
AGENCY CONTRACTS FOR GOODS AND SERVI CES, | NCLUDI NG BUT NOT LIMTED TGO
THE NUMBER OF STATE CONTRACTS AWARDED TO CERTIFIED MNORITY OR
WOVEN- OANED BUSI NESS ENTERPRI SES; THE MAXI MUM  DOLLAR AMOUNT  OBLI GATED
PURSUANT TO ALL THOSE CONTRACTS, AND THE TOTAL EXPENDI TURES MADE PURSU
ANT TO ALL SUCH CONTRACTS; THE NUMBER OF STATE CONTRACTS AWARDED WH CH
I NCLUDE A UTILIZATION PLAN FOR BUSINESS PARTI Cl PATI ON BY CERTI FI ED
M NORI TY OR WOVEN- OANED BUSI NESS ENTERPRI SES, THE MAXI MUM  AMOUNT  OBLI -
GATED PURSUANT TO THOSE CONTRACTS, AND THE TOTAL EXPENDI TURES MADE
PURSUANT TO ALL SUCH CONTRACTS; THE NUMBER OF STATE CONTRACTS AWARDED
UPON VWHI CH A WAl VER WAS GRANTED FROM GOALS REQUI RED BY THE CONTRACTS FOR
BUSI NESS PARTI CI PATION BY CERTIFIED M NORITY OR WOVEN- OANED BUSI NESS
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ENTERPRI SES, AND THE MAXIMUM AMOUNT OBLI GATED PURSUANT TO  THOSE
CONTRACTS; THE NUMBER OF STATE CONTRACTS AWARDED VWHI CH REQUI RED GOALS
FOR EMPLOYMENT OF M NORI TY GROUP MEMBERS AND WOMEN;, AND THE NUMBER OF
STATE CONTRACTS AWARDED FOR WHI CH WAI VERS OF EMPLOYMENT GOALS REQUI RED
BY THE CONTRACTS HAVE BEEN GRANTED,

(B) I N ADDI TI ON, EACH CONTRACTI NG AGENCY SHALL BE RESPONSI BLE FOR THE
COST OF AN | NDEPENDENT AUDIT RESULTING FROM THE AGENCY' S REPEATED
VI OLATI ONS OF THI S SECTI ON.

5. WTH N THI RTY DAYS AFTER COWPLETI ON, A COPY OF THE QUARTERLY M NOR-
| TY AND WOVEN- OANED BUSI NESS ENTERPRI SE REPORT SHALL BE TRANSM TTED TO
THE COW SSIONER OF ECONOM C DEVELOPMENT, THE COVM SSI ONER OF GENERAL
SERVI CES, AND THE DI RECTOR. A CONTRACTI NG AGENCY, WHI CH HAS NOT LET MORE
THAN TWO M LLI ON DOLLARS | N SERVI CE AND/ OR CONSTRUCTI ON CONTRACTS W THI N
THE APPLI CABLE PERI OD MAY APPLY TO THE COVM SSI ONER OF ECONOM C DEVELOP-
MENT, AND THE DI RECTOR FOR A WAl VER OF THE REQUI RED ANNUAL REPORT. THE
WAl VER APPLI CATION SHALL BE MADE ON SUCH FORM AS THE COWM SSI ONER OF
ECONOM C DEVELOPMENT AND THE DI RECTOR MAY PRESCRI BE.

6. |F A CONTRACTING AGENCY SHALL FAIL TO FILE OR SUBSTANTIALLY
COWPLETE, AS DETERM NED BY THE COWM SSI ONER OF ECONOM C DEVELOPMENT AND
THE DI RECTOR, THE REPORT REQUI RED BY THI S SECTION, THE DI RECTOR SHALL
PROVIDE NOTICE TO THE CONTRACTI NG AGENCY. THE NOTI CE SHALL STATE THE
FOLLOW NG

(A) THAT THE FAILURE TO FILE A REPORT AS REQU RED IS A VICOLATION OF
THIS SECTION, OR |IN THE CASE OF AN | NSUFFI CI ENT REPORT, THE MANNER | N
VH CH THE REPORT SUBM TTED | S DEFI Cl ENT;

(B) THAT THE CONTRACTI NG AGENCY HAS THI RTY DAYS TO COWLY WTH TH'S
SECTI ON OR PROVI DE AN ADEQUATE WRI TTEN EXPLANATI ON TO THE COWM SSI ONER
OF ECONOM C DEVELOPMENT AND THE COWM SSI ONER OF GENERAL SERVI CES AND THE
DI RECTOR OF THE CONTRACTING AGENCY'S REASONS FOR THE [INABILITY TO
COWPLY; AND

(© THAT THE CONTRACTI NG AGENCY' S CONTI NUED FAI LURE TO PROVI DE El THER
THE REQUI RED REPORT OR AN ADEQUATE EXPLANATI ON WLL RESULT IN AN | NDE-
PENDENT AUDIT OF THE CONTRACTING AGENCY, THE COST OF WHI CH SHALL BE
BORNE BY THE CONTRACTI NG AGENCY.

S 5. Section 316 of the executive |aw, as added by chapter 261 of the
| aws of 1988, is anended to read as foll ows:

S 316. [Enforcenment] VI OLATI ONS AND ENFORCEMENT. 1. IT SHALL BE A
VI OLATI ON FOR ANY PERSON OR ENTITY TG

(A) | NTENTI ONALLY USE OR ACQUI RE AN MABE NAME THROUGH DECEI T OR OTHER
DI SHONEST MEANS | N ORDER TO NEGOTI ATE A LOVER BI D FROM A NON- MABE.

(B) SUBMT TO THE DEPARTMENT OF ECONOM C DEVELOPMENT, DOCUMENTS OR
OTHER MATERI AL AS EVI DENCE OF A GOOD FAI TH EFFORT TO COWPLY WTH THE
PROVISIONS OF THIS ARTICLE WTHOUT, I N FACT, HAVI NG ENTERED | NTO ANY
CONTRACT, AGREEMENT, SUBCONTRACT, OR SUB- AGREEMENT W TH AN MABE FOR THE
USE OR PURCHASE OF SUCH BUSI NESS ENTERPRI SE' S GOODS OR SERVI CES I N THE
PERFORVANCE OF THE AWARDED STATE CONTRACT.

(O FAIL TO PROVIDE AN MABE WTH SUFFICIENT | NFORVATION OR OTHER
REQUI RED SUPPORTI NG DOCUMENTATION | N ORDER FOR THE MABE TO PREPARE A
PROPER BI D.

2. Upon receipt by the director of a conplaint by a contracting agency
that a contractor has violated the provisions of a state contract which
have been included to conply with the provisions of this article or of a
contractor that a contracting agency has viol ated such provisions or has
failed or refused to issue a waiver where one has been applied for
pursuant to subdivision five of section three hundred thirteen of this
article or has denied such application, the director shall attenpt to
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resolve the matter giving rise to such conplaint. If efforts to resolve
such matter to the satisfaction of all parties are unsuccessful, the
director shall refer the matter, within thirty days of the receipt of
the conplaint, to the Anerican Arbitration Association for proceeding
t hereon. Upon conclusion of the arbitration proceedings, the arbitrator
shall subnmit to the director his or her award regarding the all eged
violation of the contract and recommendati ons regarding the inposition
of sanctions, fines or penalties. The director shall either: (a) adopt
the recommendati on of the arbitrator; or (b) determne that no sanc-
tions, fines or penalties should be inposed; or (c) nodify the recomen-
dation of the arbitrator, provided that such nodification shall not
expand upon any sanction recommended or inpose any new sanction, or
increase the anount of any recommended fine or penalty. The director,
within ten days of receipt of the arbitrator's award and recomenda-
tions, shall file a determ nation of such nmatter and shall cause a copy
of such determ nation along with a copy of this article to be served
upon the respondent by personal service or by certified nmail return
recei pt requested. The award of the arbitrator shall be final and my
only be vacated or nodified as provided in article seventy-five of the
civil practice law and rul es upon an application nade wthin the tine
provided by section seventy-five hundred eleven of the civil practice
| aw and rules. The determ nation of the director as to the inposition of
any fines, sanctions or penalties shall be reviewable pursuant to arti-
cle seventy-eight of the civil practice | aw and rul es.

3. THE DI RECTOR SHALL | MPOSE A SANCTI ON, PENALTY, OR FINE ON ANY
| NDI VI DUAL OR ENTI TY THAT HAS THREE OR MORE VI OLATIONS OF THI'S ARTICLE
W THI N FI VE YEARS. SUCH FI NE SHALL BE PAI D BY SUCH | NDI VI DUAL OR ENTI TY.
SUCH FINE SHALL BE REM TTED AND DEPCSI TED | NTO A FUND, TO BE MANAGED BY
THE COWM SSI ONER OF ECONOM C DEVELOPMENT. SUCH FUNDS SHALL BE USED TO
SUBSIDIZE THE FACILITATION OF THE PROVISIONS OF TH S ARTI CLE. OTHER
SANCTI ONS SHALL | NCLUDE BARRI NG SUCH ENTI TY OR | NDI VI DUAL FROM CONTRACT-
I NG WTH SUCH AGENCY FOR A PERI OD NOT TO EXCEED FI VE YEARS

S 6. Subdivision 1 of section 137 of the state finance law, as sepa-
rately amended by section 17 of part MM of chapter 57 and by chapter 619
of the Iaws of 2008, is anended to read as foll ows:

1. In addition to other bond or bonds, if any, required by |law for the
conpletion of a work specified in a contract for the prosecution of a
public inmprovenent for the state of New York a nunicipal corporation, a
public benefit corporation or a comm ssion appointed pursuant to |aw, or
in the absence of any such requirenment, the conptroller may or the other
appropriate official, respectively, shall nevertheless require prior to
t he approval of any such contract a bond guaranteei ng pronpt paynent of
noneys due to all persons furnishing | abor or materials to the contrac-
tor or any subcontractors in the prosecution of the work provided for in
such contract. Whenever a nunicipal corporation issues a permt subject
to conpliance wth section two hundred twenty of the |abor |aw, such
permttee or its contractor or subcontractors furnishing workers shal
post a paynment bond subject to this section. Provided, however, that al
performance bonds and paynent bonds may, at the discretion of the head
of the state agency, public benefit corporation or conm ssion, or his or
her desi gnee, be di spensed with for the conpletion of a work specified
in a contract for the prosecution of a public inprovenent for the state
of New York for which bids are solicited where the aggregate anount of
the contract is wunder one hundred FIFTY thousand dollars and provi ded
further, that in a case where the contract is not subject to the nulti-
ple contract award requirenents of section one hundred thirty-five of
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this article, such requirenents may be di spensed with where the head of
the state agency, public benefit corporation or conmssion finds it to
be in the public interest and where the aggregate anount of the contract
awarded or to be awarded is less than two hundred thousand dollars. THE
HEAD OF THE STATE AGENCY, PUBLI C BENEFI T CORPORATION OR COW SSION, OR
H S OR HER DESI GNEE, SHALL ADJUST THE AGGREGATE CONTRACT AMOUNTS LI STED
IN THI' S SUBDI VI SI ON EVERY YEAR TO ACCOUNT FOR | NCREASES I N THE COSTS OF
CONSTRUCTI ON.  ADVERTI SEMENTS FOR BI DS SHALL PROVI DE | NFORMATI ON ON THE
REQUI REMENTS FOR, OR DI SPENSATI ON OF, PERFORMANCE AND PAYMENT BONDS

Provided further, that in a case where a perfornmance or paynment bond is
di spensed with, twenty per centummy be retained from each progress
paynment or estimate until the entire contract work has been conpl et ed
and accepted, at which tine the head of the state agency, public benefit
corporation or comm ssion shall, pending the paynment of the final esti-
mate, pay not to exceed seventy-five per centum of the anount of the
ret ai ned percentage.

S 7. Subdivision 4 of section 139-f of the state finance law, as
anended by chapter 83 of the laws of 1995, is anmended to read as
fol | ows:

4. Notwi thstanding any other provision of this section or other |aw,
requirenents for the furnishing of a perfornmance bond or a paynent bond
may be dispensed with at the discretion of the head of the state agency
or corporation, or his or her designee, where the public owner is a
state agency or corporation described in subdivision one-a of this
section and the aggregate anmount of the contract awarded or to be
awarded is under fifty thousand dollars and, in a case where the
contract is not subject to the multiple contract award requirenents of
section one hundred thirty-five of this article, such requirenents nay
be dispensed with where the head of the state agency or corporation
finds it to be in the public interest and where the aggregate anmount of
the contract awarded or to be awarded is under [two] THREE hundred thou-
sand dollars. THE HEAD OF THE STATE AGENCY, PUBLI C BENEFI T CORPORATI ON
OR COM SSION, ORH'S OR HER DESIGNEE, SHALL ADJUST THE AGGREGATE
CONTRACT AMOUNTS LISTED IN THI'S SUBDI VI SI ON EVERY YEAR TO ACCOUNT FOR
| NCREASES I N THE COSTS OF CONSTRUCTI ON. ADVERTI SEMENTS FOR BIDS SHALL
PROVI DE | NFORMATION ON THE REQUI REMENTS FOR, OR DI SPENSATION OF
PERFORMANCE AND PAYMENT BONDS. Provided further, that in a case where a
performance or paynment bond is dispensed with, twenty per centum nay be

retained from each progress paynent or estimate until the entire
contract work has been conpl eted and accepted, at which tine the head of
the state agency or corporation shall, pending the paynent of the fina

estimate, pay not to exceed seventy-five per centum of the anount of the
ret ai ned percentage.

S 8. The openi ng paragraph of section 139-g of the state finance |aw,
as anended by chapter 636 of the |laws of 2003, is anmended to read as
fol | ows:

In every state agency, departnent and authority which has let nore

than two mllion dollars in service and construction contracts AND STATE
ASSI STED PROJECT CONTRACTS in the prior fiscal year, the chief executive
officer of that agency, departnent or authority shall, with respect to

those contracts AND STATE ASSI STED PROQIECT CONTRACTS let by his OR HER
agency, departnent or authority:

S 9. The openi ng paragraph of subdivision (b) of section 139-g of the
state finance | aw, as anended by chapter 636 of the laws of 2003, is
amended to read as foll ows:
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identify all small-business and certified wonen and m nority-owned
busi ness concerns which, in the judgnent of the chief executive officer
of that agency, departnent or authority, can bid on those contracts AND
STATE ASSI STED PRQIECT CONTRACTS which are usually and customarily |et
by that agency, departnment or authority, OR IN VWH CH THAT AUTHORI TY
PROVI DES A GRANT OR LOAN OR TAX EXEMPT FINANCING wth a reasonable
expectation of success. Such chief executive officers shall carry out
t he provisions of this subdivision:

S 10. Section 139-g of the state finance law is anmended by adding a
new subdi vision (e) to read as foll ows:

(E) FOR THE PURPOSES OF THI S SECTI ON, THE FOLLOW NG WORDS SHALL HAVE
THE FOLLOW NG MEANI NGS:

(1) "STATE ASSI STED PROJECT CONTRACT" SHALL MEAN ANY WRI TTEN AGREEMENT
ARI SING QUT OF A STATE ASSI STED HOUSING PRQIECT OR STATE ASSI STED
ECONOM C DEVELOPMENT PRQJIECT OR STATE ASSI STED H GHER EDUCATI ON PROQJECT
OR STATE ASSI STED HOSPI TAL OR HEALTH CARE FACI LITY PRQIECT, FOR WH CH
THE TOTAL PRQIECT COST EXCEEDS TWO M LLI ON DOLLARS AND FOR WHI CH THE
PRQJECT OMNER | S COW TTED TO SPEND OR DOES EXPEND FUNDS FOR THE ACQUI -
SI TION, CONSTRUCTION, DEMOLITIQON, REPLACEMENT, MAJOR REPAI R, OR RENO
VATI ON OF REAL PROPERTY AND | MPROVEMENTS THEREON FOR SUCH PRQJECT.

(1'l) "STATE ASSI STED HOUSI NG PROJECT" SHALL MEAN THOSE PRQIECTS WHI CH
RECEI VE FROM THE NEW YORK STATE HOUSI NG FI NANCE AGENCY TAX- EXEMPT
FI NANCI NG FOR ALL OR PART OF THE TOTAL PRQJIECT COST.

(1'11) "STATE ASSI STED ECONOM C DEVELOPMENT PRQIECT" SHALL MEAN THOSE
PRQJIECTS WHI CH RECElI VE FROM THE NEW YORK FOUNDATI ON OF SClI ENCE TECHNOLO
GY AND | NNOVATI ON, OR THE URBAN DEVELOPMENT CORPORATI ON AND | TS SUBSI D-
| ARIES A GRANT OR LOAN OR TAX- EXEMPT FI NANCI NG FOR ALL OR PART OF THE
TOTAL PROQJIECT COST.

(1V) "STATE ASSISTED H GHER EDUCATI ON PRQIECT" SHALL MEAN THOSE
PRQJECTS WHI CH RECElI VE FROM THE DORM TORY AUTHORI TY OF THE STATE OF NEW
YORK A GRANT OR LOAN OR TAX- EXEMPT FI NANCI NG FOR ALL OR PART OF THE
TOTAL PROQJECT COST.

(V) "STATE ASSI STED HOSPI TAL OR HEALTH CARE FACILITY PROQIECT" SHALL
MEAN THOSE PRQIECTS WH CH RECEI VE FROM THE DORM TORY AUTHORI TY OF THE
STATE OF NEW YORK A GRANT OR LOAN OR TAX- EXEMPT FINANCING FOR ALL OR
PART OF THE TOTAL PRQIECT COST.

S 11. This act shall take effect i mediately, provided however, the
anmendnents to article 15-A of the executive |aw made by sections one,
two, three, four and five of this act shall not affect the expiration of
such article and shall expire therewth.



