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STATE OF NEW YORK

7494
I N SENATE
April 15, 2010

Introduced by Sen. PERKINS -- (at request of the Dormtory Authority of
the State of New York) -- read twice and ordered printed, and when
printed to be commtted to the Commttee on Corporations, Authorities
and Conmi ssi ons

AN ACT to anend the public authorities law, in relation to the require-
ments for soliciting and awarding alternate delivery contracts and
providing for the repeal of certain provisions upon expiration thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 1676 of the public authorities |law is anended by
addi ng a new subdi vision 46 to read as foll ows:

46. "ALTERNATI VE DELI VERY SYSTEM CONTRACT" SHALL MEAN A CONTRACT
AWARDED PURSUANT TO AN OPEN, OBJECTIVE AND COWPETITIVE METHOD OF
PROCUREMENT | N WHI CH AN ENTI TY OR COMBI NATI ON OF ENTITIES | S SELECTED TO
PROVI DE CONSTRUCTI ON SERVI CES TO THE AUTHORI TY I N ACCORDANCE W TH THE
PROVI SIONS OF SUBDI VI SI ON TVENTY- FI VE OF SECTI ON SI XTEEN HUNDRED SEVEN-
TY-EIGHT OF TH S TI TLE.

S 2. Section 1678 of the public authorities law is anmended by adding a
new subdi vision 25 to read as foll ows:

25. (A) TO SOLICIT AND AWARD AN ALTERNATI VE DELI VERY SYSTEM CONTRACT,
NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW THAT REQUI RES THE AUTHORI TY
TO AVWARD CONTRACTS TO THE LOWEST RESPONSI BLE BIDDER AFTER ADVERTI SI NG
FOR SEALED BI DS OR THAT REQUI RES THE PREPARATI ON OF SEPARATE SPECI FI CA-
TIONS, FOR ANY PRQIECT HAVI NG A COST IN EXCESS OF TEN M LLION DOLLARS.
PRIOR TO USING THE ALTERNATI VE DELI VERY SYSTEM METHOD OF PROCUREMENT,
THE AUTHORI TY SHALL MAKE A WRI TTEN DETERM NATI ON | DENTI FYI NG THE SPECI F-
| C BENEFI TS, SUCH AS SCHEDULE, FINANCI AL, PROQJIECT FEASIBILITY OR THE
FACI LI TATION OF COVBI NED USE FACI LI TI ES | NTENDED FOR PUBLI C AND PRI VATE
PURPCSES, EXPECTED TO BE GAINED FROM AN ALTERNATIVE DELIVERY SYSTEM
METHOD OF PROCUREMENT.

(B) AN ALTERNATE DELIVERY SYSTEM CONTRACT SHALL BE AWARDED ONLY I N
ACCORDANCE W TH GUI DELI NES ADOPTED BY THE AUTHORITY. SUCH GUI DELI NES
SHALL AT A M Nl MUM REQUI RE THE AUTHORI TY TO

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(1) CENERATE A LIST OF QUALIFI ED ENTI TI ES BASED UPON THE AUTHORI TY' S
REVI EW OF RESPONSES TO A PUBLI CLY ADVERTI SED REQUEST FOR QUALI FI CATI ONS.
ANY REQUEST FOR QUALI FI CATI ONS SHALL | NCLUDE A GENERAL DESCRI PTION OF
THE PRQIECT AND THE SELECTION CRITERI A TO BE USED | N GENERATI NG THE
LIST. THE SELECTION CRITERIA SHALL | NCLUDE, BUT NOT BE LIMTED TQO
QUALI FI CATI ONS AND EXPERI ENCE; PRQIECT APPROACH; ORGANI ZATI ON;, RECORD OF
PERFORMANCE; FI NANCI AL CAPACI TY; DEMONSTRATED ABILITY TO COWLY WTH
APPLI CABLE REQUI REMENTS;  STATUS AS A M NORI TY AND WOVEN- OANED BUSI NESS
ENTERPRI SE CERTI FI ED UNDER ARTI CLE FI FTEEN- A OF THE EXECUTI VE LAWOR | TS
RECORD OF UTI LI ZATI ON OF SUCH CERTI FI ED ENTERPRISES | N OIHER PROIECTS
COWLETED BY THE ENTITY; RECORD OF UTI LI ZATI ON OF SMALL AND OTHER NEW
YORK STATE BUSI NESS ENTERPRI SES | N OTHER PRQIECTS COVPLETED BY THE ENTI -
TY; AND SUCH OTHER CRI TERIA AS THE AUTHORI TY DEEMs APPROPRI ATE.

(2) EVALUATE AND RATE, IN WRITING ALL ENTITIES RESPONDING TO THE
REQUEST FOR QUALI FI CATI ONS AND DOCUMENT THE EVALUATI ON PROCESS AND BASED
UPON SUCH RATI NGS, PREPARE A LI ST OF AT LEAST THREE ENTI TI ES THAT SHALL
RECEI VE A REQUEST FOR PROPCSALS. | F ANY SUCH ENTITY ON THE LI ST CONSI STS
OF A TEAM OF SEPARATE ENTI TI ES, THE TEAM RESPONDI NG TO THE REQUEST FOR
PROPOSALS MUST REMAI N UNCHANGED FROM THE TEAM ON THE LI ST UNLESS OTHER-
W SE APPROVED BY THE AUTHORI TY.

(3) I'SSUE A REQUEST FOR PROPCSALS TO THE LI ST OF ENTITIES ESTABLI SHED
PURSUANT TO SUBPARAGRAPH TWO OF TH' S PARAGRAPH. THE REQUEST FOR
PROPOSALS SHALL SET FORTH THE PRQIECT' S SCOPE OF WORK AND OTHER REQUI RE-
MENTS AS DETERM NED BY THE AUTHORI TY AND SHALL SPECIFY THE CRITERIA THE
CORPCORATION WLL USE TO EVALUATE THE PROPOSALS. THE CRI TERI A SHALL
I NCLUDE: (1) THE COST, UNLESS THE REQUEST FOR PROPOSALS SPECIFIES THE
PRQJECT COST; (11) THE QUALITY OF THE PROPOCSAL'S SCLUTION; (I11) THE
QUALI FI CATI ONS AND EXPERI ENCE OF THE ENTITY OR ENTITIES; (1V) THE EXTENT
TO VH CH THE PROPCSAL COW TS TO ACHI EVE ACTI VE PARTI Cl PATION BY SMALL
AND OTHER NEW YORK STATE BUSINESS ENTERPRI SES AND BY M NORI TY AND
WOVEN- OWNED BUSI NESS ENTERPRI SES CERTI FI ED UNDER ARTI CLE FI FTEEN-A OF
THE EXECUTI VE LAW (VWH CH COVM TMENT MAY | NCLUDE JO NT VENTURES, PARTNER-
ING MENTORI NG OR OTHER SI M LAR TYPES OF ARRANGEMENTS); (V) THE EXPERI -
ENCE AND PAST PERFORMANCE OF THE ENTITY OR ENTITIES SUBM TTING THE
PROPCSALS; AND (VI) OTHER FACTORS DEEMED PERTI NENT BY THE AUTHORI TY,
SUCH AS THE PROPCSAL FOR PRQIECT | MPLEMENTATI ON, THE ENTITY'S ABILITY TO
COVPLETE THE WORK IN A TI MELY AND SATI SFACTORY MANNER AND THE LI FE- CYCLE
COSTI NG OF THE COVWLETED PRQIECT. FOR ANY DESIGN BU LD CONTRACT, THE
RESPONSE TO THE REQUEST FOR QUALIFI CATI ONS SHALL ALSO SET FORTH THE
LEGAL RELATI ONSH P BETWEEN THE PROVI DER OF CONSTRUCTI ON SERVI CES AND THE
PROVI DER OF DESI GN SERVI CES AND DEMONSTRATE HOW THE PROPCSAL COWPLI ES
W TH THE REQUI REMENTS OF PARAGRAPH (E) OF THI S SUBDI VI SI ON.

(4) SELECT AND ADEQUATELY DOCUMENT | TS RATI ONALE FOR SELECTI ON OF THE
SUCCESSFUL ALTERNATI VE DELI VERY SYSTEM CONTRACTOR THAT SUBM TS THE
PROPOSAL WHI CH, | N CONSI DERATI ON OF THE CRI TERI A DEEMED PERTI NENT TO THE
PRQJECT AS SET FORTH IN THE REQUEST FOR PROPCSALS ( TAKI NG | NTO ACCOUNT
THE VEI GHTI NG FACTORS ESTABLI SHED BY THE AUTHORI TY FOR EACH CRITERI A),
IS THE BEST VALUE TO THE AUTHORI TY. THE WEI GHTI NG FACTOR ASSI GNED TO
EACH CRI TERI ON SHALL BE ESTABLI SHED BY THE AUTHORI TY PRIOR TO THE | SSU-
ANCE OF THE REQUEST FOR PROPCSALS BY THE AUTHORI TY. THE AUTHORI TY SHALL
RESERVE THE RI GHT TO NEGOTI ATE W TH THE SELECTED ENTI TY ANY TERMS OF THE
CONTRACT PRI OR TO CONTRACT EXECUTI ON.

(© THE AUTHORI TY SHALL, IN THE ANNUAL REPORT ON PROCUREMENT CONTRACTS
REQUI RED BY SECTI ON TWENTY- El GHT HUNDRED SEVENTY-NINE OF TH' S CHAPTER,
| NCLUDE A SEPARATE DESCRI PTION OF EACH ALTERNATIVE DELI VERY SYSTEM
CONTRACT THAT WAS AWARDED PURSUANT TO TH'S SUBDI VI SION DURI NG THE
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PRECEDI NG FI SCAL YEAR, TOGETHER W TH A SUMMARY OF THE SPECI FI C BENEFI TS
THAT THE AUTHORI TY EXPECTED TO BE ACHI EVED THROUGH THE USE OF THE ALTER-
NATI VE DELI VERY SYSTEM METHOD OF PROCUREMENT AND FOR PRQIECTS THAT HAVE
BEEN COVPLETED, A SUMMARY | NDI CATI NG THE EXTENT TO WHI CH THE ANTI Cl PATED
BENEFI TS WERE ACHI EVED.

(D) THE AUTHORI TY SHALL NOT ENTER | NTO AN ALTERNATI VE DELI VERY SYSTEM
CONTRACT PURSUANT TO THI' S SUBDI VI SI ON UNLESS THE AUTHORI TY, CONSI STENT
WTH THE AUTHORITY'S POLICY GOVERNI NG THE USE OF PRQIECT LABOR AGREE-
MENTS, DETERM NES TO REQUI RE THE SELECTED ENTI TY TO ENTER | NTO A PROJIECT
LABOR AGREEMENT THAT COWPLIES WTH THE REQUI REMENTS OF SECTION TWO
HUNDRED TWENTY- TWO OF THE LABOR LAW THE PROVI SIONS OF THI' S SUBDI VI SI ON
SHALL NOT BE CONSTRUED TO SUPERSEDE SECTI ON TWO HUNDRED TWENTY OF THE
LABOR LAW REQUI RI NG THE PAYMENT OF PREVAI LI NG WAGES FOR PUBLI C WORKS.

(E) ANY ALTERNATI VE DELI VERY SYSTEM CONTRACT ENTERED | NTO PURSUANT TO
THI'S SUBDI VI SI ON SHALL | NCLUDE A CLAUSE REQUI RI NG THAT ANY PROFESSI ONAL
SERVI CES REGULATED BY ARTICLES ONE HUNDRED FORTY-FIVE, ONE HUNDRED
FORTY-SEVEN AND ONE HUNDRED FORTY-EIGHT OF THE EDUCATION LAW BE
PERFORMVED BY A PROFESSI ONAL LI CENSED | N ACCORDANCE W TH SUCH ARTI CLES.

S 3. Section 1678 of the public authorities law is anmended by adding a
new subdi vision 26 to read as foll ows:

26. (A) TO ESTABLISH GU DELINES GOVERNING THE QUALIFI CATIONS OF
BI DDERS FOR THOSE CONTRACTS FOR THE CONSTRUCTI ON, RECONSTRUCTI ON,
| MPROVEMENT, REHABI LI TATI ON, MAI NTENANCE, REPAIR, FURNI SHI NG  EQUI PPI NG
OF OR OTHERW SE PROVI DI NG FOR FACI LI TI ES REQUI RED BY LAW TO BE AWARDED
BY THE AUTHORI TY TO THE LOAEST RESPONSI BLE Bl DDER AFTER ADVERTI SI NG FOR
SEALED BIDS. PURSUANT TO SUCH GUI DELI NES, THE BI DDI NG MAY BE RESTRI CTED
TO THOSE WHO HAVE QUALI FI ED PRI OR TO THE RECEI PT OF BIDS ACCORDING TO
STANDARDS FI XED BY THE AUTHORITY I N ACCORDANCE W TH PARAGRAPH (B) OF
THI' S SUBDI VI SI ON.

(B) I N DETERM NI NG WHETHER A PROSPECTI VE BI DDER QUALI FIES FOR | NCLU
SION ON A LIST OF PRE-QUALI FI ED BI DDERS, THE AUTHORI TY SHALL CONSI DER
(1) THE EXPERI ENCE AND PAST PERFORMANCE OF THE PROSPECTI VE BI DDER;, (I1)
THE PROSPECTIVE BIDDER S ABILITY TO UNDERTAKE THE WORK; (II11) THE
PROSPECTI VE BIDDER S FINANCI AL AND ORGAN ZATI ONAL CAPACI TY, LEGAL
AUTHORITY TO DO BUSINESS |IN NEW YORK STATE, | NTEGRI TY AND PREVI QUS
PERFORMANCE; AND (1V) THE PROSPECTI VE Bl DDER S RECORD OF COWVPLI ANCE W TH
ARTI CLE FI FTEEN- A OF THE EXECUTI VE LAW THE AUTHORI TY MAY ALSO CONSI DER
SUCH OTHER FACTORS AS | T DEEMS APPROPRI ATE.

(© THE AUTHORITY SHALL PUBLISH QUARTERLY IN THE NEW YORK STATE
PROCUREMENT OPPORTUNI TIES NEWSLETTER, AN  ADVERTI SEMENT  REQUESTI NG
PROSPECTI VE BIDDERS TO SUBM T QUALI FI CATI ON STATEMENTS. THE AUTHORI TY
SHALL REVI EW AND UPDATE, NOT LESS THAN ANNUALLY, LISTS OF PRE-QUALIFIED
Bl DDERS. THE AUTHORI TY MAY DELETE FROM THE LI ST OF PRE- QUALI FI ED BI DDERS
ANY BIDDER WHO HAS FAILED TO PERFORM ADEQUATELY OR SATI SFACTORI LY FOR
THE AUTHORI TY OR ANY OTHER STATE AGENCY OR PUBLIC CORPORATION OR WHO
OTHERW SE  FAI LS TO MEET ANY OF THE CRI TERI A ENUMERATED | N PARAGRAPH ( B)
OF THI'S SUBDI VI SION. THE AUTHORI TY SHALL PROVI DE WRI TTEN NOTI CE TO ANY
Bl DDER PROPOSED TO BE DELETED FROM THE LI ST OF PRE- QUALI FI ED Bl DDERS OF
THE REASONS FOR THE PROPOSED DELETI ON AND UPON THE WRI TTEN REQUEST OF
ANY SUCH BI DDER, THE AUTHORI TY SHALL PROVI DE SAI D BI DDER W TH AN OPPOR-
TUNI TY TO EXPLAI N WHY THE DELETI ON SHOULD NOT OCCUR.

(D) LISTS OF PRE-QUALIFIED BIDDERS MAY BE ESTABLISHED ON A
PRQJECT- SPECI FIC BASI'S; PROVIDED, HOWEVER, FOR PRQJECTS | N EXCESS OF
FIVE M LLI ON DOLLARS, THE AUTHORI TY SHALL FI RST PUBLI SH I N THE NEW YORK
STATE PROCUREMENT OPPORTUNI TI ES NEWSLETTER AN ADVERTI SEMENT REQUESTI NG
PROSPECTI VE BI DDERS TO SUBM T QUALI FI CATI ON STATEMENTS | F THEY HAVE NOT
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PREVI QUSLY SUBM TTED THEI R QUALI FI CATI ONS PURSUANT TO PARAGRAPH (C) OF
THI'S SUBDI VI SI ON AND PROVI DED FURTHER THAT ANY SUCH LI ST SHALL HAVE NO
LESS THAN THREE Bl DDERS

S 4. This act shall take effect inmediately; provided however, that
sections one and two of this act shall expire July 30, 2013 when upon
such date the provisions of such sections shall be deened repeal ed;
provi ded further, that the expiration of such sections of this act shal
not inpair or otherwise affect the validity of any alternative delivery
system contract executed by the dormitory authority and other parties
thereto prior to such expiration date.



