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STATE OF NEW YORK

7465
I N SENATE
April 13, 2010

Introduced by Sen. BRESLIN -- (at request of the New York State Insur-
ance Departnent) -- read twice and ordered printed, and when printed
to be conmtted to the Commttee on | nsurance

AN ACT to anend the insurance law, in relation to service contracts; and
to repeal certain provisions of such law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subsection (a) of section 308 of the insurance law, as
anended by chapter 11 of the laws of 2008, is anmended to read as
fol | ows:

(a) The superintendent may also address to any health nmaintenance
organi zation, any authorized insurer or rate service organization,
SERVI CE CONTRACT PROVI DER, or officers thereof, any inquiry in relation
to its transactions or condition or any matter connected therewth.
Every corporation or person so addressed shall reply in witing to such
inquiry pronptly and truthfully, and such reply shall be, if required by
t he superintendent, subscribed by such individual, or by such officer or
officers of a corporation, as he shall designate, and affirmed by them
as true under the penalties of perjury. In the event any corporation or
person does not provide a good faith response to an inquiry fromthe
superintendent pursuant to this section relating to accident insurance,
health insurance, accident and health insurance or health maintenance
organi zati on coverage, OR SERVI CE CONTRACTS, within a tinme period speci-
fied by the superintendent of not |ess than fifteen business days, the
superintendent is authorized to levy a civil penalty, after notice and
heari ng, against such corporation or person not to exceed five hundred
dollars per day for each day beyond the date specified by the super-
i ntendent for response, but in no event shall such penalty exceed seven
t housand five hundred doll ars.

S 1l-a. Subsection (a) of section 308 of the insurance |aw, as anmended
by chapter 499 of the laws of 2009, is anended to read as foll ows:

(a) (1) The superintendent may al so address to any health rmai ntenance
organi zation, life settlenment provider, life settlenent internediary or
its officers, or any authorized insurer or rate service organization,

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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SERVI CE CONTRACT PROVI DER, or officers thereof, any inquiry in relation
to its transactions or condition or any natter connected therewth.
Every corporation or person so addressed shall reply in witing to such
inquiry pronptly and truthfully, and such reply shall be, if required by
t he superintendent, subscribed by such individual, or by such officer or
officers of a corporation, as the superintendent shall designate, and
affirmed by them as true under the penalties of perjury.

(2) In the event any corporation or person does not provide a good
faith response to an inquiry fromthe superintendent pursuant to this
section relating to accident insurance, health insurance, accident and
health insurance or health maintenance or gani zati on coverage OR SERVI CE
CONTRACTS or with respect to life settlenents, wthin a tine period
speci fied by the superintendent of not |ess than fifteen busi ness days,
the superintendent is authorized to levy a civil penalty, after notice
and hearing, against such corporation or person not to exceed five
hundred dol |l ars per day for each day beyond the date specified by the
superintendent for response, but in no event shall such penalty exceed
seven thousand five hundred doll ars.

S 2. Paragraph 3-a of subsection (b) of section 1101 of the insurance
law, as anended by chapter 486 of the |aws of 2000, is anended to read
as foll ows:

(3-a) Notwithstanding the foregoing, the marketing, sale, offer for
sale, issuance, neking, proposing to make or admnistration of THE
FOLLOW NG SHALL NOT CONSTI TUTE DO NG AN |INSURANCE BUSINESS IN TH'S
STATE:

(A) a service contract pursuant to article seventy-nine of this chap-
ter [or];

(B) A warranty, [service contract or] rmaintenance agreenment, OR
SERVI CE CONTRACT AS DEFI NED | N SUBSECTI ON (K) OF SECTI ON SEVEN THOUSAND
NI NE HUNDRED TWO OF THI S CHAPTER, | SSUED BY A SELLER OR DELIVERER OF
HEATI NG FUEL AND conditi oned upon or otherw se associated with the sale
or supply of heating fuel [shall not constitute doing an insurance busi -
ness in this state]; OR

(© A CONTRACT OR AGREEMENT TO PROVI DE TOW NG, RENTAL, OR EMERCGENCY
ROAD SERVI CES MADE BY A MOTOR CLUB THAT IS A NOT- FOR- PROFI T ORGANI ZATI ON
AND THAT HAS BEEN OPERATING AS SUCH IN THI S STATE FOR AT LEAST TEN
YEARS, OR ANY SUCCESSOR THERETO

S 3. Subsection (a) of section 2302 of the insurance |aw, paragraphs 5
and 6 as anended and paragraph 7 as added by chapter 614 of the laws of
1997, is amended to read as foll ows:

(a) This article shall apply to all kinds of insurance witten on
risks or operations in this state by an insurer authorized to do busi-
ness in this state except:

(1) reinsurance (other than joint reinsurance to the extent stated in
section two thousand three hundred seventeen of this article);

(2) accident and health insurance;

(3) annuities, life insurance, including provisions for non-cancell a-
ble disability benefits in conjunction therewth;

(4) marine insurance (other than inland nmarine insurance and i nsurance
upon autonobiles, airplanes, seaplanes, dirigibles or other aircraft);

(5) marine protection and indemity insurance; AND

(6) insurance issued by an assessnent cooperative fire insurance
conpany[; and

(7) service contract reinbursenment insurance].

S 4. Section 7901 of the insurance |aw, as added by chapter 614 of the
| aws of 1997, paragraphs 2 and 3 as anended and paragraph 4 of
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subsection (b) as added by chapter 257 of the laws of 1998, is anmended
to read as foll ows:

S 7901. Scope and purposes. (a) The purposes of this article are to:

(1) create a legal framework within which service contracts nay be
sold in this state;

(2) encourage the marketing and developing of nore economcal and
ef fective neans of providing services under service contracts; [and]

(3) permt and encourage fair and effective conpetition anong differ-
ent systens of providing and paying for these services; AND

(4) PROTECT SERVI CE CONTRACT HOLDERS

(b) This article shall not apply to:

(1) Express or inplied warranti es MADE W THOUT SEPARATE OR ADDI Tl ONAL
CONS| DERATI ON,;

(2) Mai ntenance agreenents;

(3) Warranties, service contracts or mai ntenance agreenents offered by
public wutilities on their transm ssion devices to the extent they are
regul ated by the public service comm ssion; [and]

(4) Warranties, service contracts and nmai ntenance agreenents that are
MADE BY A SELLER OR DELI VERER OF HEATI NG FUEL AND conditi oned upon or
ot herwi se associated with the sale or supply of heating fuel[.]; AND

(5) A CONTRACT OR AGREEMENT TO PROVI DE TON NG  RENTAL, OR EMERGENCY
ROAD SERVI CES MADE BY A MOTOR CLUB THAT | S A NOT- FOR- PROFI T ORGANI ZATI ON
AND THAT HAS BEEN OPERATING AS SUCH IN THI S STATE FOR AT LEAST TEN
YEARS, OR ANY SUCCESSOR THERETO

S 5. Subsections (a) and (1) of section 7902 of the insurance |aw are
REPEALED, subsections (b), (c¢), (d), (m and (n) are relettered
subsections (a), (b), (c¢), (l) and .

S 5-a. Subsections (a), (b), (c) and (k) of section 7902 of the insur-
ance | aw, as added by chapter 614 of the |laws of 1997, subsection (k) as
anmended by chapter 264 of the |laws of 2006, and subsections (a), (b),
and (c) as relettered by section five of this act are anmended to read as
fol | ows:

(a) "Admnistrator” neans any person [designated by a], OTHER THAN A
PROVI DER' S EMPLOYEE, WHO THE provi der APPO NTS, to [be responsible for
adm nistration of] ADM N STER THE PROVI DER S service contracts, includ-
i ng servicing, clainms nanagenent and processing, recordkeeping, custoner
service and collection of fees, BUT WHOIS NOT AN OBLIGOR UNDER THE
SERVI CE CONTRACTS THE PERSON ADM NI STERS

(b) "Incidental [danages" has the neaning as set forth in subdivision
one of section 2-715 of the uniformcomercial code, as such definition
may be amended fromtinme to tine] EXPENSES' MEANS EXPENSES ASSCCI ATED
W TH OR ARI SI NG OUT OF LOSSES COVERED UNDER A SERVI CE CONTRACT.

(c) "Maintenance agreenent” means a contract of limted duration that
provides for scheduled nmintenance of property, other than contracts
providing for the repair or replacenent of such property due to a defect
in materials or worknmanshi p, or wear and tear

(k) (1) "Service contract" neans a contract or agreenent[, for a sepa-
rate or additional consideration,] for a specific duration, to:

(A) performthe repair, replacenent or naintenance of property, or
indemni fication for repair, replacenent or naintenance, due to a defect
in mterials or workmanship or FROMwear and tear[, wth or wthout
addi tional provision for];

(B) REPAIR OR REPLACE A TIRE OR WHEEL AS A RESULT OF DAMAGE ARI SI NG
FROM A ROAD HAZARD AND THAT | S MADE BY OR FOR THE MANUFACTURER OR SELLER
OF THE MOTOR VEHI CLE TIRE, OR
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(© PROVI DE MOTOR VEHI CLE TON NG RENTAL OR EMERGENCY ROAD SERVI CE AND
THAT IS MADE BY A MOTOR CLUB

(2) A SERVICE CONTRACT AS DESCRIBED I N SUBPARAGRAPH (A) OR (B) OF
PARAGRAPH ONE OF THI S SUBSECTI ON, MAY ALSO PROVI DE THE FOLLOW NG

(A) indemity paynents for incidental [damages] EXPENSES, provided
THAT any such indemity paynment per incident shall not exceed the
purchase price of the property [serviced. Service contracts may
i nclude]; OR

(B) MOTOR VEHI CLE towi ng, rental and energency road service[, and].

(3) A SERVICE CONTRACT AS DESCRI BED | N SUBPARAGRAPH (A) OF PARAGRAPH
ONE OF THI S SUBSECTI ON, may al so provide for the repair, replacenent or
mai nt enance of property for damage resulting from power surges and acci -
dental damage from handling RESULTI NG FROM THE NORVAL AND CUSTOVARY USE
OF THE PROPERTY. [Service contracts nmay also include contracts to
repair, replace or nmintain residential appliances and systens. Such
termshall also mean a contract or agreenment made by or for the manufac-
turer or seller of a notor vehicle tire for repair or replacenent of the
tire or wheel as the result of damage arising froma road hazard.]

S 5-b. Section 7902 of the insurance law is anended by adding a new
subsection (d) to read as foll ows:

(D) "MOTOR CLUB" MEANS AN ASSOCI ATI ON OR CORPORATI ON THAT ENTERS | NTO
CONTRACTS OR AGREEMENTS W TH MEMBERS OR SUBSCRI BERS UNDER VWHI CH MEMBERS
OR SUBSCRI BERS RECEI VE SERVI CES AND BENEFI TS ASSCCI ATED W TH THE USE OR
OPERATI ON OF A MOTOR VEHI CLE

S 6. Subsection (a) of section 7903 of the insurance |aw, as added by
chapter 614 of the laws of 1997, is amended to read as foll ows:

(a) [Nothw thstanding] NOTW THSTANDI NG any other provision of this
chapter to the contrary, the nmarketing, sale, offering for sale, issu-
ance, naking, proposing to make and adm nistration of service contracts
by any provider, adm nistrator or other person, shall be exenpt from al
ot her provisions of this chapter, OTHER THAN ARTI CLES ONE, TWD AND THREE
OF TH'S CHAPTER A provider may[, but is not required to,] appoint [an
adm nistrator or other designee] ONE OR MORE ADM NI STRATORS to [be
responsi ble for] ADMNISTER any or all of the J[admnistration of]
PROVI DER S service contracts [and conpliance with this article].

S 7. Paragraph 1 of subsection (b) of section 7903 of the insurance
| aw, as added by chapter 614 of the |laws of 1997, is anended to read as
fol | ows:

(1) provides a receipt for, or other witten evidence of, the purchase
of the service contract and a copy of the ternms and conditions of the
service contract to the service contract holder where the sale takes
place in a retail store or other place of business. A copy of the
service contract in all cases shall be provided to the service contract
holder wthin [a reasonable period of tine] TEN DAYS after the date of
pur chase of the service contract; and

S 8. Paragraphs 1 and 2 of subsection (c) of section 7903 of the
insurance |aw, paragraph 1 as anended by chapter 578 of the | aws of
2000, and paragraph 2 as added by chapter 614 of the laws of 1997, are
amended to read as foll ows:

(1) insure the performance of all [its] THE PROVIDER S obligations
under all service contracts pursuant to a service contract reinbursenent
i nsurance policy issued by an insurer authorized to issue service
contract reinbursenent insurance in this state [or procured by an excess
line Ilicensee pursuant to section two thousand one hundred ei ghteen of
this chapter. In the event the provider fails to insure its obligations
pursuant to this paragraph or in the event that such insurance shal
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| apse or be termi nated, the provider shall conply with either paragraph
two or three of this subsection within forty-five days of the insurance
| apse or term nation];

(2) (A mintain a funded reserve account for [its] THE PROVIDER S
obligations under [its] THE PROVIDER S service contracts issued and
outstanding in this state, which reserve account (i) contains reserves
in an anount not |less than forty percent of the gross consideration
received upon the sale of[, less clainms paid under,] all [its] THE
PROVIDER S service contracts then in force, but not Iess than [zero] ONE
HUNDRED THOUSAND DOLLARS, and (ii) shall be subject to exam nation and
revi ew by the superintendent; and

(B) place in trust [with] FOR the superintendent a financial security
deposit, having a value of not less than five percent of the gross
consi deration received wupon the sale of[, less clains paid under,] al
service contracts issued and then in force, but not less than [fifty]
ONE HUNDRED thousand dollars, consisting of one or nore of the foll ow

i ng:

(i) a surety bond issued by an [authorized surety] | NSURER AUTHORI ZED
IN THI' S STATE TO WRI TE FI DELI TY AND SURETY | NSURANCE

(i

i) securities of the type eligible for deposit by authorized insur-
ers in this state;
(ii1) cash; or
(iv) aletter of credit issued by a qualified United States financia
institution; or
S 9. Subsection (e) of section 7903 of the insurance | aw is REPEALED
and a new subsection (e) is added to read as fol |l ows:

(E)(1) A PROVIDER SHALL MAINTAIN THE MONIES IN THE FUNDED RESERVE
ACCOUNT PROVI DED FOR | N SUBPARAGRAPH (A) OF PARAGRAPH TWO OF SUBSECTI ON
(O OF THIS SECTION IN A FIDUCI ARY CAPACITY FOR THE BENEFIT OF THE
SERVI CE CONTRACT HOLDERS. THE ACCOUNT'S TI TLE SHALL | NDI CATE I TS FI DUCI -
ARY NATURE

(2) THE PROVIDER S FUNDED RESERVE ACCOUNT AND | TS FI NANCI AL SECURI TY
DEPOSI T SHALL BE EXEMPT FROM LEVY, EXECUTI ON, AND ATTACHMVENT, OR OTHER
ACTION IN VWH CH A PERSON OTHER THAN A SERVI CE CONTRACT HOLDER OR THE
SUPERI NTENDENT SEEKS RECOVERY OR COLLECTION OF A DEBT AGAINST THE
PROVI DER

(3) A PROVIDER SHALL NOT ASSIGN, PLEDGE AS SECURITY, OR OTHERW SE
ENCUMBER THE PROVI DER S FUNDED RESERVE ACCOUNT OR FINANCI AL SECURITY
DEPCSI T.

S 10. Section 7904 of the insurance |law, as added by chapter 614 of
the laws of 1997, is anended to read as foll ows:

S 7904. [Required disclosures; service contract reinbursenent insur-
ance policy] SERVI CE CONTRACT RElI MBURSEMENT | NSURANCE

(A) Service contract reinbursenment insurance policies insuring service
contracts issued, sold or offered for sale in this state shall state
that, upon failure of the provider to perform under the service
contract, including failure to return the unearned provider fee there-
under, the insurer that issued the service contract reinbursenment insur-
ance policy shall pay on behalf of the provider any suns the provider is
| egally obligated to pay under the service contract or shall performthe
service which the provider is legally obligated to performaccording to
the provider's contractual obligations wunder the service contracts
i ssued or sold by the provider.

(B) (1) AN AUTHORI ZED | NSURER THAT | SSUES SERVI CE CONTRACT RElI MBURSE-
MENT | NSURANCE POLICIES IN TH'S STATE SHALL ESTABLI SH A CONTI NGENCY
RESERVE FUND | NTO WHICH | T SHALL DEPCSI T FORTY PERCENT OF NET PREM UMB
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RECEI VED FOR I TS SERVI CE CONTRACT RElI MBURSEMENT | NSURANCE PCLI CI ES LESS
DEPOSI TS | N THE UNEARNED PREM UM RESERVE FUND ESTABLI SHED UNDER SECTI ON
ONE THOUSAND THREE HUNDRED FI VE OF THI S CHAPTER.

(2) AN I NSURER MAY MAKE A W THDRAWAL FROM THE SERVI CE CONTRACT CONTI N-
GENCY RESERVE FUND ONLY WTH THE PRI OR APPROVAL OF THE SUPERI NTENDENT
THE SUPERI NTENDENT SHALL GRANT APPROVAL FOR A W THDRAWAL FROM THE FUND
ONLY TO THE EXTENT THAT THE | NSURER S TOTAL EXPOSURE HAS BEEN REDUCED
DUE TO THE EXPI RATI ON OR OTHER TERM NATI ON OF SERVI CE CONTRACTS THAT IT
| NSURES.

S 11. Subsections (b), (d), (k) and (n) of section 7905 of the insur-
ance | aw, as added by chapter 614 of the laws of 1997, are anended to
read as foll ows:

(b) Service contracts insured under a service contract reinbursenent
i nsurance policy pursuant to [paragarph] PARAGRAPH one of subsection (c)
of section seven thousand nine hundred three of this article shal
contain a statenment in substantially the following form "Cbligations
of the provider under this service contract are insured under a service
contract reinbursenent insurance policy. If the provider fails to pay or
provide service on a claimwthin sixty days after proof of |oss has
been filed, the SERVICE contract holder is entitled to nmake a claim
directly against the insurer under the service contract reinbursenent
i nsurance policy." The service contract shall also state the nanme and
address and a toll-free telephone nunber of the insurer under the
rel ated service contract reinbursenment insurance policy.

(d) Service contracts shall identify [any adm nistrator if different
from the provider [or seller, the provider], ADM N STRATOR and [the
service contract] seller. The identities of such parties [are] SHALL
not BE required to be preprinted on the service contract and nay be
added to the service contract at the tine of sale. Service contracts
shall clearly state the procedure that the service contract hol der rnust
[take] FOLLOWto [obtain service under the terns and conditions of the
service contract] FILE A SERVI CE CONTRACT CLAI M

(k) Service contracts shall state the terns, restrictions or condi-
tions governing term nation of the service contract by the parties [to
the service contract]. [The] A SERVI CE CONTRACT THAT AFFORDS THE SERVI CE
CONTRACT HOLDER A RI GHT TO TERM NATE THE SERVI CE CONTRACT SHALL | NCLUDE
THE METHOD FOR CALCULATI NG THE REFUND DUE TO THE SERVI CE CONTRACT HOLD-
ER. A provider [of the service contract] WHO TERM NATES A SERVI CE
CONTRACT shall mail a witten notice OF TERMNATION to the service
contract holder at the |ast known address of the service contract hol der
contained in the records of the provider at least fifteen days prior to
[cancel | ation] TERM NATION by the provider. The notice shall state the
effective date of the [cancellation] TERM NATION and the reason for the
[ cancel | ati on] TERM NATI ON. [Witten notice is not required if the
reason for cancellation is nonpaynent of the provider fee, a materia
m srepresentation, or a substantial breach of duties by the service
contract holder relating to the covered property or its use.]

(n) [Service contracts] (1) A SERVI CE CONTRACT shall [contain a state-
ment of the service contract holder's right to return the contract]
STATE THAT THE SERVI CE CONTRACT HOLDER MAY RESCI ND THE SERVI CE CONTRACT
BY PROVIDING WRI TTEN NOTICE THEREOF TO THE PROVIDER within at | east
twenty days of the date of mailing of the service contract or within at
least ten days if the service contract is delivered TO THE SERVI CE
CONTRACT HOLDER at the tine of the sale [or within a |onger tine period
permtted wunder the contract. |If no claim has been nmade under the
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contract, the contract shall be void and the provider shall refund to
the contract holder the full purchase price of the contract].

(2) THE SERVICE CONTRACT SHALL ALSO STATE THAT THE PROVI DER W LL
REFUND THE FULL PURCHASE PRI CE, LESS THE COST OF ANY CLAIM PAID, TO A
SERVI CE CONTRACT HOLDER WHO RESCI NDS THE SERVI CE CONTRACT PURSUANT TO
PARAGRAPH ONE OF THI S SUBSECTI ON

(3) THE SERVI CE CONTRACT SHALL SPECIFY THE ADDRESS TO WHI CH THE
SERVI CE CONTRACT HOLDER SHALL SEND THE WRI TTEN NOTI CE OF RESCI SSI ON

(4) The service contract shall [also] contain a statenent that a ten
percent penalty per nonth shall be added to a refund that is not nade
within thirty days of [return] THE DATE THAT THE SERVI CE CONTRACT HOLDER
G VES THE PROVI DER WRI TTEN NOTI CE OF RESCI SSI ON of the SERVI CE contract
[to the provider].

S 12. Subsection (b) of section 7906 of the insurance |aw, as added by
chapter 614 of the laws of 1997, is amended to read as foll ows:

(b) A provider shall not [in its service contracts or literature]
make, permt or cause to be made any fal se or m sl eading statenent, or
deliberately omit any material statenent [that would make the service
contracts or literature msleading if omtted], in THE SERVI CE CONTRACT
OR I N connection with the sale, offer to sell, or advertisenment of a
service contract.

S 13. Subsections (b) and (e) of section 7907 of the insurance |aw, as
added by chapter 614 of the laws of 1997, are anmended to read as
fol | ows:

(b) The registration application shall be acconpanied by a fee of [two
hundred fifty] ONE THOUSAND dol | ars for each year or fraction of a year
in which the registration shall be in effect.

(e) The PROVIDER S registration shall continue in force until SUCH
TIME AS THE REG STRATION | S suspended or revoked by the superintendent
[on the grounds that the provider is not trustworthy or has viol ated any
provision of +this chapter or has given cause for the revocation or
suspensi on of such registration or the provider has failed to conply
with any prerequisite for the issuance of such registration approved, ]
or term nated at the request of the provider, subject, however, to the
biennial renewal of the registration[, by filing a renewal application
and paynent, prior to March first of each odd nunbered vyear follow ng
that in which its original registration application is filed, of a fee
of five hundred dollars] PURSUANT TO SUBSECTION (G OF THI S SECTI ON.

S 14. Subsection (f) of section 7907 of the insurance |aw, as added by
chapter 614 of the laws of 1997, is amended to read as foll ows:

(f) Except for the registration requirenment in this section, [provid-
ers and adm ni strators] A PROVI DER OR ADM NI STRATOR of service contracts
[are], AS TO ITS SERVICE CONTRACT BUSI NESS, SHALL BE exenpt from any
i censing requirenments UNDER THI S CHAPTER

S 15. Subsection (g) of section 7907 of the insurance |aw, as added by
chapter 614 of the laws of 1997, is amended to read as foll ows:

(g) A PROVIDER SHALL FILE A BI ENNl AL RENEWAL APPLI CATI ON AND PAY A FEE
OF ONE THOUSAND DOLLARS TO THE SUPERI NTENDENT, PRI OR TO MARCH FIRST OF
EACH ODD NUMBERED YEAR FOLLOW NG THAT YEAR IN WHI CH THE PROVI DER FI LED
| TS ORI A NAL REG STRATION APPLI CATION AS LONG AS THE PROVIDER HAS
OUTSTANDI NG SERVI CE CONTRACT OBLI GATI ONS. The bi enni al renewal applica-
tion shall contain such information as required by the superintendent
including, but not limted to information to denonstrate that the appli-
cant continues to satisfy all requirenents of section seven thousand
ni ne hundred three of this article.
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S 16. Paragraph 2 of subsection (a) of section 7908 of the insurance
| aw, as added by chapter 614 of the laws of 1997, is anended to read as
fol | ows:

(2) A provider's or its admnistrator's accounts, books and records
shal I incl ude:

(A) copies of each type of service contract issued,

(B) the name and address of each service contract holder to the extent
that the nane and address have been furnished by the service contract
hol der to the provider;

(CO a list of the provider |I|ocations where service contracts are
mar ket ed, sold, offered for sale, issued, nade or proposed to be made or
adm ni stered; [and]

(D [witten] DOCUMENTATI ON FOR ALL clains filed, which shall contain
at least the dates and description of all clains related to the service
contracts; AND

(E) SUCH OTHER | NFORVATI ON AS THE SUPERI NTENDENT MAY REQUI RE

S 17. Section 7910 of the insurance |aw, as added by chapter 614 of
the laws of 1997, is anended to read as foll ows:

S 7910. Enforcenment provisions. (a) The superintendent may conduct
i nvestigations or exam nations of providers, adm nistrators, insurers or
ot her persons to enforce the provisions of this article and protect
service contract holders [in this state]. Upon request of the super-
i ntendent, the provider shall nake all accounts, books and records
concerning service contracts sold in this state by the provider avail -
able to the superintendent [which] THAT are necessary to enable the
superintendent to [reasonably] determ ne conpliance [or nonconpliance]
with this article.

(b) The superintendent may take action [which] THAT is necessary or
appropriate to enforce the provisions of this article and the super-
intendent's regul ations and orders, and to protect service contract
hol ders [in this state].

[(1) If the provider has violated this article or the superintendent's
regul ations or orders, the] (C THE superintendent my REVOKE, OR
SUSPEND A PROVI DER S REG STRATION, OR MAY order a service contract
provider to cease and desist fromcommtting violations of this article
or the superintendent's regulations or orders, OR nmy issue an order
[ suspending a provider's registration under this article or] prohibiting
a service contract provider frommarketing, selling, offering for sale,
i ssui ng, nmaking or proposing to nmake service contracts, or nmay issue an
order inposing a civil penalty, or any conbination of [these] THE FORE-
GO NG, | F THE PROVI DER, OR THE PROVI DER S EXECUTI VE OFFI CER OR OFFI CERS
DI RECTLY RESPONSI BLE FOR THE PROVI DER S SERVI CE CONTRACT BUSI NESS, HAS

(1) VI OLATED ANY PROVI SI ON OF THE | NSURANCE LAW TO WHI CH THE PROVI DER
I S SUBJECT, OR ANY REGULATI ON, OR SUBPOENA OR CRDER OF THE SUPERI NTEN-
DENT OR OF ANOTHER STATE' S | NSURANCE COWM SSI ONER OR SERVI CE CONTRACT
REGULATOR, OR ANY OTHER LAWIN THE COURSE OF THE REG STRANT'S DEALI NGS
I N SUCH CAPACI TY;

(2) PROVIDED MATERIALLY | NCORRECT, MATERI ALLY M SLEADI NG MATERI ALLY
| NCOWPLETE OR MATERI ALLY UNTRUE | NFORVATI ON I N I TS REGQ STRATI ON APPLI CA-
TI ON OR BI ENNI AL RENEWAL APPLI CATI ON;

(3) OBTAI NED OR ATTEMPTED TO OBTAIN A REG STRATION THROUGH M SREPRE-
SENTATI ON OR FRAUD

(4) (A) USED FRAUDULENT, COERCIVE OR DI SHONEST PRACTI CES;

(B) DEMONSTRATED | NCOVPETENCE

(C) DEMONSTRATED UNTRUSTWORTHI NESS; OR
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(D) DEMONSTRATED FI NANCI AL | RRESPONSI BI LI TY I N THE CONDUCT OF SERVI CE
CONTRACT BUSI NESS IN THI S STATE OR ELSEVWHERE

(5 BEEN CONVICTED OF A FELONY, OR HAS BEEN GUILTY OF FRAUDULENT OR
DI SHONEST PRACTI CES OR OTHER M SCONDUCT OR MALFEASANCE

(6) ENGAGED I N ANY UNFAI R TRADE OR CLAIMS PRACTICE IN THE COURSE OF
THE PROVI DER' S SERVI CE CONTRACT BUSI NESS;

(7) HAD A SERVI CE CONTRACT PROVI DER LI CENSE OR REG STRATI ON, OR THE
EQUI VALENT DENI ED, SUSPENDED OR REVOKED I N ANY OTHER STATE, PROVI NCE
DI STRI CT OR TERRI TORY

(8) FAILED TO HONOR I TS CONTRACTUAL OBLI GATI ONS SET OQUT I N A SERVI CE
CONTRACT; OR

(9) FAILED TO PAY STATE | NCOVE TAX OR COWLY WTH ANY ADM NI STRATI VE
OR COURT ORDER DI RECTI NG PAYMENT OF STATE | NCOVE TAX.

(D) An order issued under [this paragraph may] SUBSECTION (C) OF TH S
SECTI ON SHALL be delivered to the provider OR TO |ITS DESIGNATED AGENT
FOR SERVICE OF PROCESS at [its principal office or to the provider's
desi gnat ed agent for service of process indicated in the provider's
registration materials pursuant to paragraph two of subsection (a) of
section seven thousand nine hundred seven of this article] THE ADDRESS
CONTAI NED I N THE PROVI DER' S MOST RECENT REG STRATI ON APPLI CATI ON

[(A)] (E) (1) A person aggrieved by an order issued under [this para-
graph] SUBSECTION (C) OF THI S SECTION nay request a hearing before the
superintendent. The hearing request shall be filed with the superinten-
dent within twenty days of the date the superintendent's order is effec-
tive;

[(B)] (2) If a hearing is requested, [an] THEN THE order issued under
[this paragraph] SUBSECTION (C) OF THI' S SECTI ON shall be suspended from
the original effective date of the order until conpletion of the hearing
and delivery of the final decision thereon TO THE PROVI DER by the super-
i nt endent, except that where the [provider has denonstrated a consi stent
pattern or practice of gross m sconduct in connection with the market-
ing, sale, offering for sale, issuance, naking or proposing to make of
service contracts] ORDER CONTAINS A FI NDI NG BY THE SUPERI NTENDENT THAT
THE PUBLIC HEALTH, SAFETY OR WELFARE | MPERATI VELY REQUI RES EMERGENCY
ACTION, the effective date of the order shall not be suspended pending
the hearing and decision by the superintendent; and

[(O] (3) At the hearing, the burden shall be on the superintendent to
show why the order issued pursuant to this paragraph is justified. The
provi sions of section three hundred four of this chapter shall apply to
a hearing requested under this [paragraph] SUBSECTI O\

[(2)] (F) The superintendent nmy bring an action in any court of
conpetent jurisdiction for an injunction or other appropriate relief to
enjoin threatened or existing violations of this article or of the
superintendent's orders or regulations. [An] THE SUPERI NTENDENT, |IN AN
action filed under this [paragraph] SUBSECTI ON nay al so seek restitution
on behal f of persons aggrieved by a violation of this article or orders
or regul ations of the superintendent.

[(3)] (G(1) A person in violation of this article nay be subject to a
nonetary penalty of not nore than five hundred dollars per violation.
[If the violation is not willful, such person may in |ieu of paying such
nonetary penalty, provide restitution to the persons aggrieved by the
violation or otherwise renmedy the violation wthin sixty days after
becom ng aware of the violation.]

(2) THE SUPERI NTENDENT MAY ALSO REQUI RE THE PROVI DER TO PAY RESTI TU-
TION TO THE PERSONS AGGRI EVED BY THE VI OLATI ON OR TAKE SUCH OTHER ACTI ON
TO REMEDY OR AMELI ORATE THE VI OLATI ON.
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[(c)] (H) The authority of the superintendent under this section is in
addition to any other authority of the superintendent.

S 18. Section 7912 of the insurance |aw, as added by chapter 614 of
the laws of 1997, is anended to read as foll ows:

S 7912. [Transition. Providers who have submitted an application for
approval of registration pursuant to section seven thousand ni ne hundred
seven of this article who have been previously engaged in New York
state, for not less than two years inmmediately prior to the effective
date of this section in the business of marketing, selling, offering for
sale, issuing, nmaking, proposing or admnistering a service contract
whi ch otherwi se was in conpliance with all applicable Iaws of the state
of New York imediately prior to the effective date of this section, nay
engage in such business in the state of New York until such time as the
superintendent has issued a determnation on such application for
approval of registration provided that such application is received by
the superintendent within sixty days of the effective date of this
section.] PROVIDER RESPONSIBILITIES. A PROVI DER SHALL BE RESPONSI BLE
FOR ALL ASPECTS OF THE SERVI CE CONTRACT BUSINESS THAT | T CONDUCTS |IN
THI'S STATE, | RRESPECTI VE OF WHETHER THE PROVI DER DESI GNATES AN ADM NI S-
TRATOR OR ALLOWNS ANOTHER PERSON TO MARKET OR SELL I TS SERVI CE CONTRACTS.

S 19. Section 7913 of the insurance law is renunbered section 7914 and
a new section 7913 is added to read as foll ows:

S 7913. CEASI NG TO MAI NTAI N REGA STRATION. (A) (1) A REQ STERED PROVI DER
THAT: | NTENDS TO W THDRAW FROM THE SERVICE CONTRACT MARKET IN TH'S
STATE; FAILS TO MAINTAIN I TS PROVI DER REG STRATI ON;, OR WHOSE REQ STRA-
TI ON THE SUPERI NTENDENT HAS REVOKED OR SUSPENDED, SHALL SUBM T TO THE
SUPERI NTENDENT FOR APPROVAL A PLAN TO EFFECTUATE A W THDRAWAL FROM THE
SERVI CE CONTRACT MARKET IN THI S STATE.

(2) THE PROVI DER SHALL SUBM T THE PROPOSED PLAN:

(A) AT LEAST FORTY-FIVE DAYS PRIOR TO THE PROVIDER' S |NTENDED W TH
DRAVWAL FROM THE SERVI CE CONTRACT MARKET; OR

(B) NOT LATER THAN THI RTY DAYS AFTER THE: (I) PROVIDER S REGQ STRATI ON
EXPIRES, OR (Il) AFTER THE EFFECTI VE DATE OF AN ORDER |SSUED BY THE
SUPERI NTENDENT THAT REVOKES OR SUSPENDS THE PROVI DER S REG STRATI ON.

(3) THE PLAN SHALL SET FORTH PROCEDURES BY WHI CH THE PROVI DER SHALL
MEET | TS CONTRACTUAL OBLI GATI ONS UNDER I TS SERVICE CONTRACTS AND ANY
APPLI CABLE STATUTORY OBLI GATI ONS OF THE PROVI DER; AND SUCH OTHER | NFOR-
MATI ON AS THE SUPERI NTENDENT MAY REQUI RE.

(4) TO PROTECT THE | NTERESTS OF THE PROVI DER S SERVI CE CONTRACT HOLD-
ERS, THE SUPERI NTENDENT MAY REQUI RE THAT A PROVI DER, WH CH HAS DEMON-
STRATED | TS FI NANCI AL RESPONSI BI LI TY BY ONE OF THE METHODS SPECI FIED I N
PARAGRAPH TWDO OR THREE OF SUBSECTI ON (C) OF SECTI ON SEVEN THOUSAND NI NE
HUNDRED THREE OF THI S ARTICLE, DEPCSIT IN TRUST, IN THE NAME OF THE
SUPERI NTENDENT, AN AMOUNT EQUAL TO THE M NI MUM FUNDED RESERVE ACCOUNT
CALCULATED BASED UPON THE PROVI DER S OUTSTANDI NG SERVI CE CONTRACTS.

(5) A PROVIDER WHO FAILS TO SUBMT A PROPOSED PLAN WTH N THE TIME
FRAMES SPECI FI ED I N THI S SECTI ON, OR W THDRAWS FROM THE SERVI CE CONTRACT
MARKET |IN TH S STATE W THOUT HAVI NG A PLAN APPROVED BY THE SUPERI NTEN-
DENT, SHALL BE SUBJECT TO A MONETARY PENALTY OF NOT MORE THAN FIVE
HUNDRED DCOLLARS PER DAY FOR FAI LURE TO FI LE A PLAN.

(B) THE SUPERI NTENDENT MAY CONTI NUE TO ENFORCE THE PROVI SIONS OF THI' S
ARTI CLE AS TO A PROVI DER AS LONG AS THE PROVI DER HAS QUTSTANDI NG SERVI CE
CONTRACT OBLI GATI ONS, NOTW THSTANDI NG (1) A PROVIDER S FAI LURE TO MAI N-
TAIN I TS REA STRATI ON; (2) AN ORDER BY THE SUPERI NTENDENT REVOKI NG OR
SUSPENDI NG THE PROVIDER' S REGQ STRATION, OR (3) THE SUPERI NTENDENT' S
APPROVAL OF A PLAN TO EFFECTUATE A W THDRAWAL PURSUANT TO THI S SECTI ON.
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S 20. This act shall take effect on the one hundred eightieth day
after it shall have becone a | aw, provided however, that if section 1 of
chapter 499 of the laws of 2009 is not in effect on such date, then the
anmendnents nmade by section one-a of this act shall take effect on the
same date and in the sane manner as section 1 of chapter 499 of the |aws
of 2009 takes effect, except that any rule or regul ati on necessary for
the tinely inplenmentation of this act on its effective date may be
pronmul gated on or before such date.



