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STATE OF NEW YORK

7365
I N SENATE
March 31, 2010

I ntroduced by Sen. SQUADRON -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Corporations, Authorities
and Conmi ssi ons

AN ACT to amend the public authorities law, in relation to providing
t hat subcontractors on New York city school construction projects who
file nechanics' liens shall not be entitled to paynent protection
through the authority

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 6 of section 1735 of the public authorities
| aw, as added by chapter 738 of the |aws of 1988, is anended to read as
fol | ows:

6. The authority shall provide in its construction, erection or alter-
ation contracts which inplenent a five year educational facilities capi-
tal plan a provision that shall require each contractor to nake pronpt
paynment to its subcontractors perform ng each subdivision of work |isted
i n subdivision three of this section. Wthin seven cal endar days of the
recei pt of any paynent fromthe authority, the contractor shall pay to
each such subcontractor that portion of the proceeds of such paynent
representing the value of the work perforned by such subcontractor,
based upon the actual value of the subcontract, which has been approved
and paid for by the authority, |ess an anmobunt necessary to satisfy any
claims, liens or judgnents against the subcontractor which have not been
suitably discharged and | ess any anount retained by the contractor as
provi ded herein. For such purpose, the subcontract may provide that the
contractor may retain not nore than five per centum of each paynent to
the subcontractor or not nore than ten per centum of each such paynent
if prior to entering into the subcontract the subcontractor is unable or
unw I ling to provide, at the request of the contractor, a performance
bond and a |abor and material bond both in the anmount of the subcon-
tract.

At the time of nmaking a paynment to the contractor for work perforned
by the subcontractors set forth in subdivision three of this section,
the authority shall file inits office for review a record of such
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paynent . [1f] INLIEU OF FILING A LI EN PURSUANT TO ARTI CLE TWDO OF THE
LI EN LAW IF any such subcontractor shall notify the authority and the
contractor in witing that the contractor has failed to nake a paynent
to it as provided herein and the contractor shall fail, within five
cal endar days after receipt of such notice, to furnish either proof of
such paynment or notice that the amount clained by the subcontractor is
in dispute, the authority shall w thhold fromanounts then or thereafter
becom ng due and payable to the contractor, other than from anounts
becom ng due and payable to the contractor representing the val ue of
wor k approved by the authority and perforned by other subcontractors and
which the contractor is required to pay to such subcontractors wthin
seven cal endar days as herein provided, an anount equal to that portion
of the authority's prior paynment to the contractor which the subcontrac-
tor clains to be due it, shall remt the anpbunt when and so withheld to
the subcontractor and deduct such paynent fromthe anmounts then other-
wi se due and payable to the contractor, which paynment shall, as between
the contractor and the authority, be deenmed a paynent by the authority
to the contractor. In the event the contractor shall notify the authori-
ty as above provided that the claimof the subcontractor is in dispute,
the authority shall wthhold fromanmounts then or thereafter becom ng
due and payable to the contractor, other than from anmounts becom ng due
and payable to the contractor representing the value of work approved by
the authority and performed by other subcontractors and which the
contractor is required to pay to such subcontractors within seven cal en-
dar days as herein provided, an anmobunt equal to that portion of the
authority's prior paynent to the contractor which the subcontractor
claims to be due it and deposit such anobunt when and so wthheld in a
separate interest-bearing account pending resolution of the dispute, and
t he amount so deposited together with the interest thereon shall be paid
to the party or parties ultinately determned to be entitled thereto, or
until the contractor and subcontractor shall otherw se agree as to the
di sposition thereof. In the event the authority shall be required to
wi thhold amounts from a contractor for the benefit of nore than one
subcontractor, the amounts so withheld shall be applied to or for such
subcontractors in the order in which the witten notices of nonpaynent
have been received by the authority, and if nore than one such notice
was received on the sane day, proportionately based upon the anount of
t he subcontractor clains received on such day. Nothing herein contained
shall prevent the authority from comencing an interpleader action to
deternmine entitlenment to a disputed paynent in accordance wth section
one thousand six of the civil practice |law and rules, or any successor
provi si on thereto.

Payment to a subcontractor shall not relieve the contractor from
responsibility for the work covered by the paynent. Except as ot herw se
provi ded, nothing contained herein shall create any obligation on the
part of the authority to pay any subcontractor, nor shall anything
provi ded herein serve to create any relationship in contract or other-
wi se, inplied or expressed, between the subcontractor and the authority.

The provisions of this subdivision shall not be applicable to the
subcontractors of a contractor whose contract is limted to the perform
ance of a single subdivision of work listed in subdivision three of this
secti on.

S 2. This act shall take effect imediately, provided however that the
amendnents to section 1735 of the public authorities | aw made by section
one of this act shall not affect the expiration and repeal of such
section and shall be deened repeal ed therewth.



