Co~NOoOUI~,WNE

STATE OF NEW YORK

6433
I N SENATE
January 8, 2010

Introduced by Sen. SCHNEI DERMAN -- read tw ce and ordered printed, and
when printed to be commtted to the Cormmttee on Finance

AN ACT to anend the state finance law, in relation to establishing the
whi st ebl ower enpowernent and notification act and to repeal section
1269-g of the public authorities law relating to requiring certain
contractors to post information on enployee rights

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and may be cited as the "whistle-
bl ower enpowernent and notification act".

S 2. The state finance |law is anended by adding a new article 13-A to
read as foll ows:

ARTI CLE 13- A
MANDATORY NOTI FI CATI ON OF WHI STLEBLOWER RI GHTS
SECTI ON 195. DEFI NI Tl ONS.
196. DI SCLOSURE REQUI REMENTS.
197. MANDATORY CONTRACT CLAUSES AND PENALTI ES.

S 195. DEFINITIONS. AS USED IN TH S ARTI CLE:

1. "STATE" SHALL | NCLUDE THE STATE OF NEW YORK AND ANY STATE DEPART-
MENT, BOARD, BUREAU, DIVISION, COW SSION, COW TTEE, PUBLI C BENEFI T
CORPORATI ON, PUBLI C AUTHORI TY, COUNCIL, OFFICE OR OTHER GOVERNVENTAL
ENTI TY PERFORM NG A GOVERNVMVENTAL OR PROPRI ETARY FUNCTI ON FOR THE STATE.

2. "LOCAL GOVERNMENT" SHALL | NCLUDE ANY COUNTY, CITY, TOM, VILLAGE,
SCHOOL DI STRI CT, BOARD OF COOPERATI VE EDUCATI ONAL SERVI CES, LOCAL PUBLI C
BENEFI T CORPORATI ON OR OTHER MUNI Cl PAL CORPORATI ON OR POLI TI CAL SUBDI VI -
SI ON OF THE STATE.

3. A "COVERED PARTY" | NCLUDES ANY CONTRACTOR, SUBCONTRACTOR OR GRAN-
TEE, WHETHER AN | NDI VI DUAL, PARTNERSHI P, CORPORATI ON OR OTHER BUSI NESS
ENTI TY, THAT:

(1) RECEI VES, OR PURSUANT TO ONE OR MORE CONTRACTS OR GRANTS SHALL
RECEI VE, FUNDS OR PROPERTY VALUED | N THE AGGREGATE I N AN AMOUNT EQUAL TO
OR GREATER THAN THREE HUNDRED THOUSAND DOLLARS | N ANY TWELVE- MONTH PERI -
0D FROM

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(A) THE STATE, ONE OR MORE LOCAL GOVERNMENTS, OR ANY COMBI NATI ON THER-
ECF, OR

(B) ANY OTHER CONTRACTOR, SUBCONTRACTOR, GRANTEE OR OTHER RECI Pl ENT OF
FUNDS OR PROPERTY THAT IS SPENT OR USED ON THE STATE OR A LOCAL GOVERN-
MENT' S BEHALF OR TO ADVANCE A STATE OR LOCAL GOVERNMENT PROGRAM OR
| NTEREST, WHERE SUCH STATE OR LOCAL GOVERNMENT EI THER (1) PROVI DES OR
HAS PROVI DED ANY PORTI ON OF SUCH FUNDS OR PROPERTY, OR (Il) WLL REIM
BURSE SUCH CONTRACTOR, SUBCONTRACTOR, GRANTEE OR OTHER RECI PI ENT FOR ANY
PORTI ON OF THE MONEY OR PROPERTY RECEI VED; OR

(2) 1S OBLIGATED TO PAY OR TRANSM T FUNDS OR PROPERTY, OTHER THAN
TAXES, TO THE STATE, ONE OR MORE LOCAL GOVERNMENTS, OR ANY COVBI NATI ON
THEREOF VALUED [|IN THE AGGREGATE | N AN AMOUNT EQUAL TO OR GREATER THAN
THREE HUNDRED THOUSAND DOLLARS | N ANY TWELVE- MONTH PERI CD, PURSUANT TO
OBLI GATIONS ARI SING FROM ONE OR MORE EXPRESS OR | MPLI ED CONTRACTUAL,
GRANTOR- GRANTEE OR LI CENSOR- LI CENSEE RELATI ONSHI PS, OR FROM FEE- BASED OR
SI' M LAR RELATI ONSHI PS, OR FROM STATUTES OR REGULATI ONS.

B. NOTW THSTANDI NG PARAGRAPH A OF THI S SUBDI VI SI ON:

(1) AN INDI VIDUAL SHALL NOT BE DEEMED TO BE A COVERED PARTY SCLELY
BECAUSE OF ANY FUNDS RECEI VED AS COVPENSATI ON FOR WORK PERFORMED AS AN
EMPLOYEE OF THE STATE OR A LOCAL GOVERNMENT, OR AS AN | NCOVE SUBS|I DY
W TH NO RESTRI CTI ONS ON THAT | NDI VI DUAL' S USE OF THE MONEY OR PROPERTY.

(2) A CONTRACTOR, SUBCONTRACTOR, GRANTEE OR OTHER RECI Pl ENT SHALL NOT
BE DEEMED TO BE A COVERED PARTY | F SUBJECT TO THE NOTI FI CATI ON REQUI RE-
MENTS SET FORTH I N SECTI ON SI X THOUSAND THI RTY- TWO OF THE UNI TED STATES
DEFI G T REDUCTI ON ACT OF TWDO THOUSAND FI VE, PUBLI C LAW 109-171.

S 196. DI SCLOSURE REQUI REMENTS. 1. COVERED PARTI ES SHALL:

A. POST | NFORVATI ON CONFORM NG TO THE PROVI SI ONS OF SUBDI VI SI ON TWO OF
TH'S SECTION, I N A PROM NENT AND ACCESSI BLE PLACE AT ANY WORKPLACE SITE
AND OFFI CE WHERE PERSONS VWHO PERFORM WORK ON THE CONTRACT OR ANY SUBCON-
TRACT, | NCLUDI NG MANAGEMENT, ARE LIKELY TO SEE SUCH POSTING TH' S
REQUI REMENT SHALL BE SATI SFI ED BY THE DI SPLAYING OF SUCH | NFORVATI ON
ALONG W TH OTHER NOTI CES THAT | NFORM PERSONS OF RI GHTS UNDER FEDERAL OR
STATE LAWS OR RULES, HUMAN RESOURCES POLI CI ES, OR COLLECTI VE BARGAI NI NG
AGREEMENTS. SUCH POSTED STATEMENTS SHALL BE WRI TTEN I N PLAI N ENG.I SH AND
ENTI TLED | N FONT NO SMALLER THAN TWO | NCHES | N HEI GHT AND TWO | NCHES I N
W DTH WTH THE PHRASE " NY WH STLEBLOWER PROTECTI ONS AND REWARDS', AND | F
PCSTED OUTDOORS, CONSTRUCTED OF WNATERIALS CAPABLE OF W THSTANDI NG
ADVERSE WEATHER CONDI TI ONS;

B. POST | NFORVATI ON CONFORM NG TO THE PROVI SI ONS OF SUBDI VI SI ON TWO OF
TH'S SECTION ON THE HOVE PAGE OF AN | NTERNET AND | NTRANET WEBSI TE, |F
ANY, OF THAT PERSON OR BUSINESS ORGANI ZATION, PROVIDED THAT TH' S
REQUI REMENT SHALL BE SATI SFIED BY PROVI DI NG ON THE HOVE PAGE OF SUCH
VEEBSI TE A CONSPI CUOUS HYPERLI NK TO THE WEBSI TE MAI NTAI NED PURSUANT TO
SUBDI VI SION  THREE OF THI S SECTI ON, WH CH HYPERLI NK SHALL BE LABELED " NY
VWH STLEBLOWNER PROTECTI ONS AND REWARDS';

C. DI STRI BUTE | NFORVATI ON SPECI FI ED I'N SUBDI VI SION TWO OF THI S SECTI ON
TO THOSE PERSONS, | NCLUDI NG EMPLOYEES AND MANAGERS, WHO PERFORM WORK  ON
THE CONTRACT; PROVIDED THAT TH' S REQU REMENT SHALL BE SATI SFI ED BY
DI STRI BUTI NG SUCH | NFORVATI ON I N AN EMPLOYEE HANDBOOK AND THROUGH A
SPECI FI C ELECTRONI C COVMUNI CATI ON CONTAI NI NG THE | NFORMATI ON TO A KNOWN
ELECTRONI C MAI L ADDRESS, | F ANY, PROVIDED TO THE PERSON BY THE COVERED
PARTY; AND

D. PROVIDE EVIDENCE OF COWVPLIANCE WTH THI' S ARTI CLE TO THE STATE OR
LOCAL GOVERNMENT AGENCY PAYI NG THE MONEY OR PROPERTY TO THE COVERED
PARTY, OR TO VWH CH THE COVERED PARTY HAS AN OBLI GATI ON TO PAY OR TRANS-
M T MONEY OR PROPERTY.
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2. THE DI SCLOSURES REQUI RED BY SUBDI VI SI ON ONE OF THI S SECTI ON SHALL:

A. PROVI DE THE TELEPHONE NUMBERS OF (1) THE PUBLIC | NTEGRI TY BUREAU OR
FRAUD HOTLINE OF THE ATTORNEY GENERAL OF THE STATE; (I11) THE | NSPECTOR
GENERAL, | F ANY, OF THE STATE OR LOCAL GOVERNMENT AGENCY OR AUTHORI TY
PAYI NG MONEY RECEIVED BY THE COVERED PARTY, OR TO WH CH THE COVERED
PARTY OAES AN OBLI GATION, AND (I11) THE DEPARTMENT OF | NVESTI GATION OF
ANY CTY WTH A POPULATION OF ONE M LLION OR MORE | F THE SUBJECT FUNDS
OR PROPERTY ARE PAID, TO BE PAI D OR RECEI VED OR TO BE RECEI VED BY SUCH
aTy,

B. DESCRI BE | N DETAI L CONDUCT PRCH Bl TED BY SECTI ON ONE HUNDRED EI GHT-
Y-NINE OF TH' S CHAPTER, AND THE ROLE OF THAT ACT | N PREVENTI NG AND
DETECTI NG FRAUD AND ABUSE IN WORK PAID FOR BY THE STATE OR A LOCAL
GOVERNMENT;

C. NOTFY PROSPECTIVE QU TAM PLAINTIFFS ON HONTO FILE A QU TAM
ACTI ON, | NCLUDI NG THE NECESSI TY TO CONTACT PRI VATE COUNSEL SKILLED IN
FILING SUCH ACTIONS AND OF THE POTENTI AL FOR CASH AWARDS OF UP TO THE
MAXI MUM PERCENTAGE OF AWARDS ALLOWED UNDER SUBDI VI SION  SI X OF SECTI ON
ONE HUNDRED NI NETY OF TH S CHAPTER; AND

D. DESCRI BE THE PROH BI TI ONS AGAI NST EMPLOYER RETALI ATI ON SPECI FI ED I N
SECTI ON ONE HUNDRED NI NETY-ONE OF THI S CHAPTER AGAI NST PERSONS WHO FI LE
OR ASSI ST ACTI ONS UNDER ARTI CLE THI RTEEN OF THI S CHAPTER OR WHO REPORT
| LLEGAL CONDUCT THAT THREATENS THE HEALTH OR SAFETY OF THE PUBLI C PURSU-
ANT TO SECTI ON SEVEN HUNDRED FORTY OF THE LABOR LAW

3. NO LATER THAN THI RTY DAYS AFTER THE EFFECTI VE DATE OF TH S ARTI CLE,
THE ATTORNEY GENERAL SHALL ESTABLI SH AND CONTI NUOUSLY NMAI NTAIN ON I TS
PUBLI C VEBSI TE A PAGE THAT SHALL PROVI DE THE | NFORMATION SPECIFIED IN
SUBDIVISION TWO OF THI'S SECTION, AND THAT SHALL ALSO PROVI DE SAMPLE
STATEMENTS, DI SPLAYS AND OTHER MATERI ALS THAT COVERED PARTI ES SHALL USE
TO SATI SFY THE DI SCLOSURE REQUI REMENTS OF THI S SECTI ON.

S 197. MANDATORY CONTRACT CLAUSES AND PENALTIES. 1. ON AND AFTER THE
EFFECTI VE DATE OF TH S SECTI ON, NEI THER THE STATE NOR A LOCAL GOVERNMENT
SHALL ENTER | NTO ANY CONTRACT W TH A COVERED PARTY THAT DOES NOT REQUI RE
COVPLI ANCE W TH SECTI ON ONE HUNDRED NI NETY-SI X OF TH' S ARTI CLE AND ANNU-
AL CERTI FI CATI ON OF SUCH COMPLI ANCE.

2. ON AND AFTER THE EFFECTI VE DATE OF THI S SECTION, A COVERED PARTY
SHALL NOT ENTER | NTO ANY SUBCONTRACT W TH ANY OTHER PARTY | N ORDER TO
ADVANCE A STATE OR LOCAL GOVERNMENT PROGRAM THAT DOES NOTI REQUIRE THE
SUBCONTRACTOR TO COWLY WTH SECTION ONE HUNDRED NI NETY-SI X OF TH' S
ARTI CLE; PROVI DED THAT SUCH SUBCONTRACTOR, | F NOT A COVERED PARTY, DCES
NOT' HAVE TO COWPLY W TH PARAGRAPH D OF SUBDI VI SI ON TWO OF SUCH SECTI ON.

3. IN ANY SUCH CONTRACT THAT REQUI RES A PARTY TO COMPLY W TH SECTI ON
ONE HUNDRED NI NETY-SI X OF TH' S ARTI CLE OR DI SCLOSE THE | NFORVATI ON SPEC-
| FIED I N SUBDI VI SION TWO OF SUCH SECTI ON, SUCH COWPLI ANCE SHALL BE A
MATERI AL CONDI TI ON OF PAYMENT FOR THE PROVI SI ON OF GOCDS OR SERVI CES BY
THE STATE OR A LOCAL GOVERNMENT.

4. |F THE STATE OR A LOCAL GOVERNMENT FI NDS THAT ANY PARTY SUBJECT TO
THE NOTI FI CATI ON REQUI REMENTS OF SECTI ON ONE HUNDRED NI NETY-SI X OF TH' S
ARTI CLE HAS FAI LED TO COWLY W TH SUCH REQUI REMENTS, THE STATE OR LOCAL
GOVERNMENT  SHALL NOTI FY THE COVERED PARTY OF THE ALLEGED NON- COVPLI ANCE
BY UNI TED STATES MAI L RETURN RECElI PT REQUESTED. THE PARTY SHALL WTHI N
TH RTY DAYS OF RECEIVING OF SUCH NOTI FI CATI ON COMPLY W TH SECTI ON ONE
HUNDRED NI NETY-SI X OF TH S ARTICLE AND PROVIDE THE STATE AND LOCAL
GOVERNMENT W TH EVIDENCE OF SUCH COVPLI ANCE, OR BE SUBJECT TO A ClIVIL
PENALTY NOT TO EXCEED THE LESSER OF TEN PERCENT OF THE VALUE OF THE
CONTRACT OR FI VE THOUSAND DOLLARS, TO BE ASSESSED BY APPROPRI ATE ADM N-
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| STRATI VE ACTI ON OR BY SUMVARY PROCEEDI NG IN ANY COURT OF COVPETENT

JURI SDI CTI ON.

S 3. Section 1269-g of the public authorities |law i s REPEALED

S 4. This act shall

take effect on the one hundred eightieth day after

it shall have becone a | aw



