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STATE OF NEW YORK

6417
I N SENATE
( PREFI LED)
January 6, 2010

Introduced by Sen. C JOANSON -- read twi ce and ordered printed, and
when printed to be commtted to the Cormittee on |Investigations and
Gover nment Qperations

AN ACT to anmend the tax law, in relation to authorizing an enpire state
di gital nedia production credit

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The tax law is anended by adding a new section 31 to read
as foll ows:

S 31. EMPIRE STATE DI d TAL MEDI A PRODUCTION CREDIT. (A) ALLOMNCE OF
CREDIT. (1) A TAXPAYER VWHI CH IS A QUALIFIED DI A TAL MEDI A PRODUCTI ON
COWANY, OR WHICH IS A SOLE PROPRIETOR OF A QUALIFIED DIGTAL MED A
PRODUCTI ON COVPANY OR WVHICH | S A MEMBER OF A PARTNERSHI P THAT IS A QUAL-
IFIED DG TAL MEDIA PRODUCTION COWPANY, AND WHICH IS SUBJECT TO TAX
UNDER ARTI CLE NI NE-A OR TVENTY- TWD OF THI S CHAPTER, SHALL BE ALLOWED A
CREDI T AGAI NST SUCH TAX, PURSUANT TO THE PROVI SI ONS REFERENCED | N SUBDI -
VISION (C) OF TH' S SECTION, TO BE COVWPUTED AS PROVIDED IN THI S SECTI ON.

(2) THE STATE HAS ANNUALLY SEVEN M LLI ON DOLLARS I N TOTAL TAX CREDI TS
TO DI SBURSE TO ALL QUALI FIED DI G TAL MEDI A COWANI ES. THE SEVEN M LLI ON
DOLLARS |IN TOTAL TAX CREDITS SHALL BE ALLOCATED ACCORDI NG TO SUBPARA-
GRAPHS (1), (Il) AND (111) OF THI S PARAGRAPH:

(1) THE STATE ANNUALLY W LL DI SBURSE FOUR M LLI ON DOLLARS OF THE TOTAL
SEVEN M LLI ON DOLLARS IN TAX CREDITS TO ALL QUALIFIED DIGTAL MED A
COVPANI ES AND THE AMOUNT OF THE CREDI T SHALL BE THE PRODUCT (OR PRO RATA
SHARE OF THE PRODUCT, IN THE CASE OF A MEMBER OF A PARTNERSHI P) OF TVEN-
TY PERCENT OF THE QUALIFIED DI G TAL MEDI A PRODUCTI ON COSTS PAID OR
| NCURRED | N THE PRODUCTION OF THE QUALIFIED DI G TAL MEDI A CONTENT,
PROVIDED THAT THE QUALIFIED DI G TAL MEDIA PRODUCTI ON COSTS PAID OR
| NCURRED ARE ATTRIBUTABLE TO THE USE OF TANGd BLE PROPERTY OR THE
PERFORMANCE OF SERVI CES W THI N THE STATE I N THE PRODUCTI ON OF SUCH QUAL-
IFIED DI G TAL MEDI A CONTENT. TO BE ELI G BLE FOR SUCH CREDI T, THE TOTAL
QUALI FI ED DI A TAL MEDI A PRODUCTI ON COSTS OF A QUALIFIED DIG TAL MED A
COWANY MUST BE GREATER I N THE AGGREGATE DURI NG THE CURRENT CALENDAR

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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YEAR THAN THE AVERAGE OF THE THREE PREVI QUS YEARS FOR WVHICH THE CREDI T
WAS APPLI ED. PROVI DED,  HOWEVER, THAT UNTIL A QUALIFIED D G TAL MEDI A
COVMPANY HAS ESTABLI SHED A THREE YEAR HI STORY, THE CREDIT WLL BE BASED
ON EITHER THE PREVIOQUS YEAR OR THE AVERAGE OF THE TWO PREVI QUS YEARS,
VWH CHEVER | S GREATER. | F THE QUALI FI ED DI G TAL MEDI A COVWPANY HAS NEVER
APPLI ED FOR THE GROMH CREDI T, THE PREVI QUS YEAR S DATA WLL BE USED TO
CREATE A BENCHVARK. THE TAX CREDI T SHALL BE APPLI ED ONLY TO THE AMOUNT
O THE TOTAL QUALIFIED D @ TAL MEDI A PRODUCTI ON COSTS OF THE CURRENT
CALENDAR YEAR THAT ARE GREATER THAN THE TOTAL AMOUNT OF QUALIFIED
DG TAL MEDI A PRODUCTI ON COSTS OF THE PRECEDI NG CALENDAR YEAR. THE TAX
CREDI T MJUST BE DI STRI BUTED TO QUALI FI ED DI G TAL MEDI A COVPANI ES ON A PRO
RATA BASIS. THE CREDI T SHALL BE ALLONED FOR THE TAXABLE YEAR IN WH CH
THE PRODUCTI ON OF SUCH QUALI FI ED DI G TAL MEDI A CONTENT | S COVPLETED.

(1'l) THE STATE ANNUALLY W LL DI SBURSE ONE AND ONE- HALF M LLI ON DOLLARS
OF THE TOTAL SEVEN M LLION DOLLARS |N TAX CREDI TS TO ALL QUALI FI ED
DG TAL MEDI A COVWPANI ES WHO PRODUCE QUALIFIED DI A TAL MDA CONTENT
WTH N THE METROPOLI TAN COVMUTER TRANSPORTATI ON DI STRI CT AS DEFI NED I N
SECTI ON TWELVE HUNDRED SI XTY-TWO OF THE PUBLIC AUTHORITIES LAW THE
AMOUNT OF THE CREDIT SHALL BE THE PRODUCT (OR PRO RATA SHARE OF THE
PRODUCT, I N THE CASE OF A MEMBER OF A PARTNERSHI P) OF TWENTY PERCENT OF
THE QUALIFIED DIGEd TAL MeEDIA PRODUCTI ON COSTS PAI D OR | NCURRED I N THE
PRODUCTI ON OF THE DI G TAL MEDI A CONTENT, PROVIDED THAT THE QUALIFIED
DG TAL MEDI A PRODUCTI ON COSTS PAI D OR | NCURRED ARE ATTRI BUTABLE TO THE
USE OF TANG BLE PROPERTY OR THE PERFORMANCE OF SERVI CES W THI N THE STATE
N THE PRODUCTI ON OF SUCH QUALI FI ED DI G TAL MEDI A CONTENT. TO BE ELIA -
BLE FOR SUCH CREDI T, THE TOTAL QUALI FI ED DI G TAL MEDI A PRCDUCTI ON COSTS
OF A QUALI FI ED PRODUCTI ON COVPANY MUST BE GREATER THAN FIFTY THOUSAND
DOLLARS | N THE AGGREGATE DURI NG THE CALENDAR YEAR SUCH CREDIT WLL BE
APPLI ED TO QUALI FIED DIGA TAL MEDI A PRODUCTI ON COSTS EXCEEDI NG FI FTY
THOUSAND DOLLARS | N A CALENDAR YEAR

(I'r1)y THE STATE ANNUALLY WLL DI SBURSE TWO AND ONE-HALF M LLION
DOLLARS OF THE TOTAL SEVEN M LLI ON DOLLARS I N TAX CREDI TS TO ALL QUALI -
FIED DI A TAL MEDI A COMPANI ES WHO PRODUCE QUALI FI ED DI G TAL MEDI A CONTENT
QUTSI DE  OF THE METROPOLI TAN COMMUTER TRANSPORTATI ON DI STRI CT AS DEFI NED
I N SECTI ON TWELVE HUNDRED S| XTY- TWO OF THE PUBLI C AUTHORI TIES LAW THE
AMOUNT OF THE CREDIT SHALL BE THE PRODUCT (OR PRO RATA SHARE OF THE
PRODUCT, I N THE CASE OF A MEMBER OF A PARTNERSHI P) OF TWENTY PERCENT OF
THE QUALIFIED DIGEd TAL MeEDIA PRODUCTI ON COSTS PAI D OR | NCURRED | N THE
PRODUCTI ON OF THE QUALI FI ED DI G TAL MEDI A CONTENT, PROVIDED THAT THE
QUALI FIED DI d TAL MEDI A PRODUCTI ON COSTS PAI D OR | NCURRED ARE ATTRI BUT-
ABLE TO THE USE OF TANG BLE PROPERTY OR THE PERFORMANCE OF SERVICES
WTH N THE STATE IN THE PRODUCTION OF SUCH QUALI FI ED DI G TAL MEDI A
CONTENT. TO BE ELI A BLE FOR SUCH CREDI T, THE TOTAL QUALIFIED DI Q@ TAL
MEDI A PRODUCTION COSTS OF A QUALIFIED DA TAL MEDI A COVPANY MJUST BE
GREATER THAN ONE HUNDRED THOUSAND DOLLARS IN THE AGGREGATE DURI NG THE
CALENDAR YEAR. SUCH CREDIT WLL BE APPLIED TO QUALI FI ED DI A TAL MEDI A
PRODUCTI ON COSTS EXCEEDI NG ONE HUNDRED THOUSAND DOLLARS |IN A CALENDAR
YEAR.

(3) NO QUALIFIED DI dTAL MED A PRODUCTI ON COSTS USED BY A TAXPAYER
El THER AS THE BASI S FOR THE ALLOMNCE OF THE CREDI T PROVI DED FOR UNDER
TH'S SECTI ON OR USED I N THE CALCULATI ON OF THE CREDI T PROVI DED FOR UNDER
TH'S SECTION SHALL BE USED BY SUCH TAXPAYER TO CLAI M ANY OTHER CREDI T
ALLOAED PURSUANT TO THI S CHAPTER.

(B) DEFINITIONS. AS USED IN THI'S SECTION, THE FOLLON NG TERMS SHALL
HAVE THE FOLLOW NG MEANI NGS:
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(1) "QUALIFIED DA TAL NMEDI A PRODUCTI ON COSTS" MEANS DI G TAL MEDI A
PRODUCTI ON COSTS ONLY TO THE EXTENT SUCH COSTS ARE ATTRI BUTABLE TO THE
USE OF PROPERTY OR THE PERFORMANCE OF SERVI CES W THIN THE STATE DI RECTLY
AND PREDOM NANTLY | N THE PRODUCTI ON (| NCLUDI NG PRE- PRODUCTI ON AND POST-
PRODUCTI ON) OF QUALI FI ED DI G TAL MEDI A CONTENT.

(2) "DIGTAL MEDIA PRODUCTION COSTS' MEANS ANY COSTS FOR TANG BLE
PROPERTY USED AND SERVI CES PERFORVED DI RECTLY AND PREDOM NANTLY IN THE
PRODUCTI ON (I NCLUDI NG PRE- PRODUCTI ON AND POST- PRODUCTI ON) OF QUALI FI ED
DI G TAL MEDI A CONTENT, INCLUDING BUT NOT LIMTED TO THE COST OF
COWUTER SOFTWARE AND HARDWARE, DATA PROCESSI NG VI SUALI ZATI ON TECHNOLO
G ES, SOUND SYNCHRONI ZATI ON, EDI TING AND THE RENTAL OF FACI LI TIES AND
EQUI PMENT. "DI G TAL MEDI A PRODUCTI ON COSTS" SHALL NOT I NCLUDE (I) COSTS
I NCURRED I N MARKETI NG PROMOTI ON OR ADVERTI SI NG DI G TAL MEDI A OR OTHER
COSTS NOT DI RECTLY RELATED TO THE PRODUCTI ON OF DIG TAL MEDI A CONTENT,
AND (I11) COSTS RELATED TO THE ACQUI SI TI ON OR LI CENSI NG OF DI d TAL MEDI A
CONTENT BY THE TAXPAYER FOR DI STRIBUTION OR | NCORPORATION |INTO THE
TAXPAYER S DI G TAL MEDI A CONTENT.

(3) "QUALIFIED DI A TAL MEDI A CONTENT" MEANS ANY DATA OR | NFORMATI ON
THAT |'S PRODUCED IN DI G TAL FORM | NCLUDI NG DATA OR | NFORMATI ON  CREATED
IN ANALOG FORM BUT REFORMATTED IN DI A TAL FORM TEXT, GRAPHI CS, PHOTO
GRAPHS, ANI MATI ON, SOUND AND VI DEO CONTENT. "QUALIFIED DIG TAL MED A
CONTENT" DCES NOT MEAN CONTENT OFFERINGS GENERATED BY THE END USER
(1 NCLUDI NG POSTI NGS ON ELECTRONIC BULLETIN BOARDS AND CHAT ROOVS);
CONTENT OFFERI NGS COWPRI SED PRI MARI LY OF LOCAL NEWS, EVENTS, WEATHER OR
LOCAL MARKET REPORTS; PUBLI C SERVI CE CONTENT; ELECTRONI C COWERCE PLAT-
FORMG (SUCH AS RETAIL AND WHOLESALE WEBSITES); WEBSI TES OR CONTENT
OFFERI NGS THAT CONTAI N OBSCENE MATERI AL; WEBSI TES OR CONTENT THAT ARE
PRODUCED OR MAI NTAI NED PRI MARI LY FOR PRI VATE, | NDUSTRI AL, CORPORATE OR
| NSTI TUTI ONAL PURPCOSES; OR DI A TAL MEDI A CONTENT ACQUI RED OR LI CENSED BY
THE TAXPAYER FOR DI STRIBUTION OR | NCORPCORATION | NTO THE TAXPAYER S
DI G TAL MEDI A CONTENT.

(C) CROSS-REFERENCES. FOR APPLI CATION OF THE CREDI T PROVI DED FOR I N
THI'S SECTI ON, SEE THE FOLLOW NG PROVI SI ONS OF THI S CHAPTER:

(1) ARTICLE 9-A: SECTION 210: SUBDI VI SI ON 41.

(2) ARTICLE 22: SECTION 606: SUBSECTI ON (QQ .

S 2. Section 210 of the tax law is anended by addi ng a new subdi vi si on
41 to read as foll ows:

41. EMPI RE STATE DI G TAL MEDI A PRODUCTION CREDIT. (A) ALLOMNCE OF
CREDIT. A TAXPAYER THAT 1S ELIGBLE PURSUANT TO THE PROVI SI ONS OF
SECTI ON THI RTY-ONE OF THI' S CHAPTER SHALL BE ALLONED A CREDIT TO BE
COWUTED AS PROVI DED I N SUCH SECTI ON THI RTY-ONE OF THI S CHAPTER AGAI NST
THE TAX | MPOSED BY THI S ARTI CLE.

(B) APPLI CATION OF CREDIT. THE CREDI T ALLOAED UNDER THI' S SUBDI VI SI ON
FOR ANY TAXABLE YEAR SHALL NOT REDUCE THE TAX DUE FOR SUCH YEAR TO LESS
THAN THE AMOUNT PRESCRI BED | N PARAGRAPH (D) OF SUBDIVISION ONE OF TH'S
SECTI ON.  PROVI DED, HOWEVER, THAT |F THE AMOUNT OF THE CREDI T ALLOMABLE
UNDER THI S SUBDI VI SI ON FOR ANY TAXABLE YEAR REDUCES THE TAX TO SUCH
AMOUNT, FIFTY PERCENT OF THE EXCESS SHALL BE TREATED AS AN OVERPAYMENT
OF TAX TO BE CREDI TED OR REFUNDED | N ACCORDANCE WTH THE PROVI SIONS OF
SECTI ON  ONE THOUSAND El GHTY-SI X OF THI S CHAPTER PROVI DED, HOAEVER, THE
PROVI SI ONS OF SUBSECTION (C) OF SECTION ONE THOUSAND ElI GHTY-EIGHT OF
THI'S CHAPTER NOTW THSTANDI NG  NO | NTEREST SHALL BE PAI D THEREON. THE
BALANCE OF SUCH CREDI T NOT CREDI TED OR REFUNDED | N SUCH TAXABLE YEAR MAY
BE CARRI ED OVER TO THE | MVEDI ATELY SUCCEEDI NG TAXABLE YEAR AND MAY BE
DEDUCTED FROM THE TAXPAYER S TAX FOR SUCH YEAR. THE EXCESS, |F ANY, OF
THE AMOUNT OF CREDI T OVER THE TAX FOR SUCH SUCCEEDI NG YEAR SHALL BE



Co~NOoOUIT~hWNE

S. 6417 4

TREATED AS AN OVERPAYMENT OF TAX TO BE CREDI TED OR REFUNDED | N ACCORD-
ANCE WTH THE PROVI SIONS OF SECTION ONE THOUSAND EICGHTY-SIX OF THI'S
CHAPTER  PROVI DED, HOWEVER, THE PROVI SI ONS OF SUBSECTI ON (C) OF SECTI ON
ONE THOUSAND EI GHTY-El GHT OF THI S CHAPTER NOTW THSTANDI NG, NO | NTEREST
SHALL BE PAI D THEREON.

S 3. Subparagraph (B) of paragraph 1 of subsection (i) of section 606
of the tax law is anmended by adding a new clause (xxxi) to read as
fol | ows:

(XXXI) EMPI RE STATE DIA TAL MEDIA AMOUNT OF CREDI T FOR QUALI FI ED
PRODUCTI ON CREDI T UNDER SUBSECTI ON  PRODUCTI ON COSTS I N
(QQ PRODUCTI ON OF QUALI FI ED DI A TAL

MEDI A CONTENT UNDER SUBDI VI SI ON
FORTY- ONE OF SECTI ON
TWO HUNDRED TEN

S 4. Section 606 of the tax law is anended by addi ng a new subsection
(gqq) to read as follows:

(Q EMPIRE STATE DI G TAL MEDI A PRODUCTION CREDIT. (1) ALLOMWANCE OF
CREDI T. A TAXPAYER THAT | S ELI G BLE PURSUANT TO SECTION THH RTY-ONE OF
TH'S CHAPTER SHALL BE ALLOAED A CREDI T TO BE COWUTED AS PROVI DED I N
SUCH SECTI ON THI RTY- ONE AGAI NST THE TAX | MPOSED BY THI S ARTI CLE.

(2) APPLI CATION OF CREDIT. | F THE AMOUNT OF THE CREDI T ALLOMBLE UNDER
THI'S SUBSECTI ON FOR ANY TAXABLE YEAR EXCEEDS THE TAXPAYER S TAX FOR SUCH
YEAR, FI FTY PERCENT OF THE EXCESS SHALL BE TREATED AS AN OVERPAYMENT OF
TAX TO BE CREDI TED OR REFUNDED AS PROVI DED | N SECTI ON SI X HUNDRED EIl GHT-
Y-SI X OF TH S ARTI CLE, PROVI DED, HOWNEVER, THAT NO | NTEREST SHALL BE PAI D
THEREON. THE BALANCE OF SUCH CREDI T NOT CREDI TED OR REFUNDED | N SUCH
TAXABLE YEAR MAY BE CARRI ED OVER TO THE | MVEDI ATELY SUCCEEDI NG TAXABLE
YEAR AND MAY BE DEDUCTED FROM THE TAXPAYER S TAX FOR SUCH YEAR THE
EXCESS, |F ANY, OF THE AMOUNT O THE CREDIT OVER THE TAX FOR SUCH
SUCCEEDI NG YEAR SHALL BE TREATED AS AN OVERPAYMENT OF TAX TO BE CREDI TED
OR REFUNDED AS PROVI DED I N SECTI ON SI X HUNDRED ElI GHTY-SI X OF TH S ARTI -
CLE, PROVI DED, HOWEVER, THAT NO | NTEREST SHALL BE PAI D THEREON.

S 5. This act shall take effect immediately and shall apply to taxable
years begi nning on and after January 1, 2010 with respect to qualified
digital mnedia production costs paid or incurred on or after such date,
regardl ess of whether the production of the qualified digital nedia
content commenced before such date.



