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STATE OF NEW YORK

6416
I N SENATE
( PREFI LED)
January 6, 2010

Introduced by Sen. C JOANSON -- read twi ce and ordered printed, and
when printed to be commtted to the Cormittee on Civil Service and
Pensi ons

AN ACT to anend the retirenent and social security law, in relation to
prof essi onal services providers

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The retirenent and social security law is anended by addi ng
a new article 22 to read as foll ows:
ARTI CLE 22
PROFESSI ONAL SERVI CES PROVI DERS
SECTI ON 1200. DEFI NI TI ONS.
1201. CHARG NG FOR PROFESSI ONAL SERVI CES.
1202. ENFORCEMENT.
1203. REPORTS REGARDI NG PROFESSI ONAL SERVI CES PROVI DERS
1204. NON EXCLUSIVITY OF Rl GHTS OR REMEDI ES.

S 1200. DEFINITIONS. 1. AS USED IN TH S ARTI CLE, THE TERM " EMPLOYER"
SHALL MEAN THE STATE, A PARTI Cl PATI NG EMPLOYER, AND ANY OTHER UNIT OF
GOVERNVENT OR ORGANI ZATI ON OBLI GATED OR AGREEI NG TO MAKE CONTRI BUTI ONS
TO THE NEW YORK STATE AND LOCAL EMPLOYEES' RETI REMENT SYSTEM OR THE NEW
YORK STATE AND LOCAL PCLI CE AND FI RE RETI REMENT SYSTEM ON BEHALF OF I TS
EMPLOYEES.

2. THE TERM "EMPLOYEE" SHALL MEAN AN | NDI VI DUAL PERFORM NG SERVI CES
FOR THE EMPLOYER FOR WH CH THE EMPLOYER HAS THE RI GHT TO CONTROL THE
MEANS AND METHODS OF WHAT WORK W LL BE DONE AND HOW THE WORK WLL BE
DONE.

3. THE TERM "PROFESSI ONAL SERVI CES PROVI DER' SHALL MEAN ANYONE WHOSE
SERVI CE HAS BEEN ENGAGED BY AN EMPLOYER IN THE CAPACITY OF ATTORNEY,
PHYSI Cl AN, ENG NEER, ARCHI TECT, ACCOUNTANT OR AUDI TOR AND WHO | S ALSO A
PARTNER, ASSCClI ATE, | NCLUDI NG AN ATTORNEY OF AN "OF COUNSEL" RELATI ON
SH P, OR EMPLOYEE OF ANOTHER ORGANI ZATI ON OR ENTI TY THAT HAS A CONTRACT,
RETAINER OR OTHER AGREEMENT TO PROVI DE PROFESSI ONAL SERVI CES TO THE
PARTI Cl PATI NG EMPLOYER

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 1201. CHARA NG FOR PROFESSI ONAL SERVI CES. 1. A PROFESSI ONAL SERVI CES
PROVI DER SHALL NOT SI MULTANEQUSLY BE AN | NDEPENDENT CONTRACTOR AND AN
EMPLOYEE OF AN EMPLOYER FOR THE PURPCSE OF PROVI DI NG PROFESSI ONAL
SERVI CES TO SUCH EMPLOYER.

2. A PROFESSI ONAL SERVICES PROVIDER WHO |S NOT AN EMPLOYEE OF AN
EMPLOYER SHALL NOT SEEK TO BE OR BE CONSI DERED, TREATED, OR OTHERW SE
REPORTED BY THE EMPLOYER AS AN EMPLOYEE THEREOF FOR PURPOSES OF COVPEN-
SATI ON, REMUNERATI ON, HEALTH | NSURANCE, PENSI ON AND ALL EMPLOYMENT- RE-
LATED BENEFI TS AND EMOLUMENTS ASSOCI ATED THEREW TH.

S 1202. ENFORCEMENT. 1. ANY PROFESSI ONAL SERVI CES PROVI DER WHO
VI OLATES SECTI ON TWELVE HUNDRED ONE OF THI S ARTI CLE SHALL BE LI ABLE FOR
A CIVIL PENALTY NOT TO EXCEED THREE TIMES THE CHARGES AND FEES FOR
CONTRACTED SERVI CES OR SALARY RECEIVED BY THE PROFESSI ONAL SERVI CES
PROVIDER AND PAID BY SUCH EMPLOYER, AND I N ADDI TI ON, MAY BE ENJO NED
FROM CONTI NUI NG SUCH VI OLATION. CIVIL PENALTIES AND | NJUNCTIVE RELIEF
PROVIDED IN TH'S SECTION SHALL BE RECOVERABLE | N AN ACTI ON BROUGHT BY
THE ATTORNEY GENERAL.

2. ANY PERSON WHO SHALL KNOW NGLY:

(A) VIOLATE SUBDI VI SION TWDO OF SECTION TWELVE HUNDRED ONE OF THI'S
ARTI CLE;

(B) MAKE A FALSE STATEMENT OF MATERI AL FACT; OR

(C) FALSIFY OR PERM T TO BE FALSI FI ED ANY RECORD OR RECORDS OF THE NEW
YORK STATE AND LOCAL EMPLOYEES' RETI REMENT SYSTEM OR THE NEW YORK STATE
AND LOCAL POLI CE AND FI RE RETI REMENT SYSTEM IN AN ATTEMPT TO DEFRAUD
SUCH RETIREMENT SYSTEM AS A RESULT OF SUCH ACT FOR THE PURPCSE OF
OBTAI NI NG A CREDI T TOMRD PENSI ON BENEFI TS, OR A BENEFIT OR PAYMENT IN
EXCESS OF ONE THOUSAND DOLLARS FROM SUCH RETI REMENT SYSTEM FOR A PROFES-
SI ONAL  SERVICES PROVIDER TO WHI CH SUCH PROFESSI ONAL SERVI CES PROVI DER
WOULD NOT BE ENTI TLED, SHALL BE GUILTY OF A CLASS E FELONY.

S 1203. REPORTS REGARDI NG PROFESSI ONAL SERVICES PROVI DERS. EVERY
EMPLOYER SHALL, ON OR BEFORE THE FORTY-FI FTH DAY AFTER THE COMVENCEMENT
OF I TS FISCAL YEAR, FILE WTH THE COVWTROLLER AND THE ATTORNEY GENERAL A
REPORT SPECI FYI NG

1. ALL PROFESSIONAL SERVICES PROVIDERS WHO PROVIDE PROFESSI ONAL
SERVI CES TO SUCH EMPLOYER;

2. WHETHER SUCH EMPLOYER HI RED SUCH PROFESSI ONAL SERVI CES PROVI DERS AS
EMPLOYEES; AND

3. ALL REMUNERATI ON AND COVPENSATI ON PAI D FOR PROFESSI ONAL SERVI CES.

S 1204. NON EXCLUSIVITY OF RIGHTS OR REMEDI ES. NOTHING I N TH S ARTI CLE
SHALL BE CONSTRUED TO LIMT, |IN ANY MATTER, ANY RI GHTS OR REMEDI ES
OTHERW SE AVAI LABLE UNDER LAW AGAI NST ANY PARTY OR TO ANY PERSON OR
ENTITY, I NCLUDING BUT NOT LIMTED TO THE ATTORNEY GENERAL OR THE COWP-
TROLLER OF THE STATE OF NEW YORK.

S 2. This act shall take effect on the thirtieth day after it shall
have becone a | aw

FI SCAL NOTE. - - Pursuant to Legislative Law, Section 50:

This bill would require the state of New York and the participating
enployers in the New York State and Local Enpl oyees' Retirenment System
and the New York State and Local Police and Fire Retirenent System to
annually file a report to the Conptroller and the Attorney General spec-
ifying all who provided professional services to such enpl oyer, whether
they were hired as enpl oyees, and all renuneration and conpensation paid
for such professional services.

If this bill is enacted, we anticipate that there would be a snall
annual adm nistrative cost to the New York State and Local Enpl oyees'
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Retirenment System and the New York State and Local Police and Fire
Retirenent System

This estimate, dated January 4, 2010, and intended for use only during
the 2010 Legislative Session, is Fiscal Note No. 2010-3, prepared by the
Actuary for the New York State and Local Enpl oyees' Retirenent System
and the New York State and Local Police and Fire Retirenment System



