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STATE OF NEW YORK

6010
2009- 2010 Regul ar Sessi ons
I N SENATE
June 19, 2009

I ntroduced by Sen. AUBERTINE -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Rules

AN ACT to anend the econom c devel oprment | aw, chapter 316 of the | aws of
1997 anending the public authorities |aw and other laws relating to
the provision of |ow cost power to foster statew de econom c devel op-
nment, the tax law and chapter 645 of the |aws of 2006 amendi ng the
econoni ¢ devel opnent | aw and other laws relating to reauthorizing the
New Yor k power authority to nake contributions to the general fund, in
relation to extending the expiration of the power for jobs program and
the energy cost savings benefits program and to anmend the public
authorities law, in relation to authorizing an additional voluntary
contribution into the state treasury under the power for jobs program

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraphs 2 and 4 of subdivision (h) of section 183 of the
econoni ¢ devel opnent | aw, paragraph 2 as anmended by section 1 of part Y
of chapter 59 of the |aws of 2008 and paragraph 4 as amended by chapter
89 of the laws of 2007, are anended to read as foll ows:

2. During the period comrenci ng on Novenber first, two thousand five
and ending on [June thirtieth] MARCH THI RTY- FI RST, two thousand [ ni ne]
ELEVEN el i gi bl e busi nesses shall only include custonmers served under the
power authority of the state of New York's high |oad factor, economc
devel opnent power and other business custoners served by politica
subdi vi sions of the state authorized by law to engage in the distrib-
ution of electric power that were authorized to be served by the author-
ity fromthe authority's former Janmes A. Fitzpatrick nucl ear power plant
as of the effective date of this subdivision whose power prices nay be
subject to increase before [June thirtieth] MARCH THI RTY-FIRST, two
t housand [nine] ELEVEN. Provi ded, however, that the total anount of
negawatts of replacenent and preservati on power which, due to the exten-
sion of the energy cost savings benefits, are not relinquished by or
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withdrawmn from a recipient shall be deened to be relinquished or wth-
drawn for purposes of offering such negawatts by the authority for real -
| ocati on pursuant to subdivision thirteen of section one thousand five
of the public authorities law. Provided, further, that for any such
real |l ocation, the authority shall maintain the sane energy cost savings
benefit |evel for all eligible businesses using any avail able authority
resources as deened feasible and advi sable by the trustees pursuant to
section seven of part U of chapter fifty-nine of the laws of two thou-
sand si X.

4. Applications for an energy cost savings benefit shall be in the
form and contain such information, exhibits and supporting data as the
board may prescribe. The board shall review the applications received
and shall determ ne the applications which best nmeet the criteria estab-
lished for the benefits pursuant to this subdivision and it shall recom
mend such applications to the power authority of the state of New York
with such terns and conditions as it deens appropriate; provided, howev-
er, that for energy cost savings benefits granted on or after June thir-
tieth, two thousand [seven] NI NE through June thirtieth, two thousand
[eight] TEN, the board shall expedite the awardi ng of such benefits and
shall defer the review of conpliance with such criteria until after the
applicant has been awarded an energy cost savings benefit. Such terns
and conditions shall include reasonable provisions providing for the
partial or conplete withdrawal of the energy cost savings benefit in the
event the recipient fails to maintain nutually agreed upon comrtnents
that may include, but are not limted to, |levels of enploynent, capital
i nvestment and power utilization. Reconmendation for approval of an
energy cost savings benefit shall qualify an applicant to receive an
energy cost savings benefit fromthe power authority of the state of New
York pursuant to the ternms and conditions of the recomendati on.

S 2. The opening paragraph of paragraph 5 of subdivision (a) of
section 189 of the econom c devel opment | aw, as anmended by section 2 of
part Y of chapter 59 of the |laws of 2008, is anended to read as foll ows:

" Power for jobs electricity savings reinbursenents” shall nean
paynents nade by the power authority of the state of New York as recom
nmended by the board to recipients of allocations of power under phases
four and five of the power for jobs programfor a period of tinme wuntil
Novenber thirtieth, two thousand four, subsequent to the expiration of
their phase four or five power for jobs contract provided however that
any power for jobs recipient may choose to receive an electricity
savi ngs rei mbursenent as a substitute for a contract extension for the
period from the date the recipient's contract expires through [June
thirtieth] MARCH THI RTY-FI RST, two thousand [nine] ELEVEN. The "basic
rei nbursenent” is an anmpbunt that when credited against the recipient's
actual "unit cost of electricity” during a quarter (neaning the cost for
commodity and delivery per kilowatt-hour for the quantity of electricity
pur chased and delivered under the power for jobs programduring a sim-
| ar period in the final year of the recipient's contract), results in an
effective unit cost of electricity during the quarter equal to the aver-
age unit cost of electricity such recipient paid during the final year
of the contract for power allocated under phase four or five of the
power for jobs program

S 3. Subdivisions (f) and (l) of section 189 of the econoni c devel op-
ment | aw, as anended by section 3 of part Y of chapter 59 of the | aws of
2008, are anended to read as foll ows:

(f) Eligibility. The board shall recomend applications for allo-
cations of power under the power for jobs programto or for the use of
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busi nesses which normally utilize a mnimm peak electric demand in
excess of four hundred kilowatts; provided, however, that up to one
hundred megawatts of power available for allocation during the initia
three phases of the power for jobs program may be recomrended for all o-
cations to not-for-profit corporations and to snall businesses; and,
provided, further that up to seventy-five negawatts of power avail able
for allocation during the fourth phase of the program nay be recommended
for allocations to not-for-profit corporations and to small busi nesses.
The board nay require small businesses that normally utilize a m nimum
peak el ectric demand of |ess than one hundred kilowatts to aggregate
their electric demand in amounts of no | ess than one hundred kilowatts,
for the purposes of applying to the board for an allocation of power.

The board shall recomend allocations of the additional three hundred
megawatts avail abl e during the fourth phase of the programto any such
eligible applicant, including any recipient of power allocated during

the first phase of the program The board shall recommend all ocations of
the additional one hundred eighty-three negawatts available during the
fifth phase of the program to any eligible applicant, including any
reci pient of power allocated during the second and third phases of the
program provided, however, that the termof contracts for allocations

under the fifth phase of the programshall in no case extend beyond
[ June thirtieth) MARCH THI RTY-FIRST, tw thousand [nine] ELEVEN
Not wi t hst andi ng any provision of lawto the contrary, and, in partic-

ular, the provisions of this chapter concerning the terns of contracts
for allocations under the power for jobs program the terns of any
contract with a recipient of power allocated under phase two of the
power for jobs programthat has expired or will expire on or before the
thirty-first day of August, two thousand two, nay be extended by the
power authority of the state of New York for an additional period of
three nmonths effective on the date of such expiration, pending the
filing and approval of an application by such recipient for an allo-
cation under the fifth phase of the program The termof any new
contract with such recipient under the fifth phase of the program shal
be deened to include any three nonth contract extension made pursuant to
this subdivision and the termi nation date of any such new contract under
phase five shall be no later than if such new contract had commenced
upon the expiration of the recipient's original phase two contract. The
terms of any contract with a recipient of power allocated under phase
four and/or phase five of the power for jobs programthat has expired or
will expire on or before the thirty-first day of Decenber, two thousand
five, my be extended by the power authority of the state of New York
froma date beginning no earlier than the first day of Decenber, two
t housand four and extending through [June thirtieth] MARCH THI RTY- FI RST
two thousand [nine] ELEVEN

(1) The board shall solicit and review applications for the power for
jobs electricity savings rei mbursenents and contract extensions from
reci pients of power for jobs allocations under phases four and five of
the program for the award of such rei nbursenments and/or contract exten-
sions. The board may prescribe a sinplified formand content for an
application for such rei nbursenments or extensions. An applicant shall be
eligible for such reinbursenents and/or extensions only if it is in
conpliance with and agrees to continue to neet the job retention and
creation commtnents set forth in its prior power for jobs contract, or
such other commtnents as the board deens reasonabl e; provided, however,
that for the power for jobs electricity savings reinbursenents and
contract extensions granted on or after June thirtieth, two thousand
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[ seven] NI NE through June thirtieth, tw thousand [eight] TEN, the board
shal | expedite the awardi ng of such rei nbursenents and/or extensions and

shall defer the review of conpliance with such commtnents until after
the applicant has been awarded a power for jobs electricity savings
rei mbursenent and/or contract extension. The board shall review such

applications and make recommendations for the award: 1. of such
rei mbursenents through the power authority of the state of New York for
a period of time up to Novenber thirtieth, tw thousand four, and 2. of
such contract extensions or reinmbursenents as applied for by the recipi-
ent for a period of time beginning Decenber first, two thousand four and
endi ng [June thirtieth] MARCH THI RTY- FI RST, two thousand [ni ne] ELEVEN
At no time shall a recipient receive both a reinbursenent and extension
after Decenber first, two thousand four. The power authority of the
state of New York shall receive notification fromthe board regarding
the award of power for jobs electricity savings reinbursenents and/or
contract extensions.

S 4. Section 9 of chapter 316 of the |aws of 1997 anending the public
authorities |law and other laws relating to the provision of |ow cost
power to foster statew de econom c devel opnment, as anended by section 4
of part Y of chapter 59 of the laws of 2008, is anended to read as
fol | ows:

S 9. This act shall take effect inmediately and shall expire and be
deened repeal ed [ June 30] MARCH 31, [2009] 2011.

S 5. Subdivision 9 of section 186-a of the tax law, as anended by
section 5 of part Y of chapter 59 of the |aws of 2008, is anended to
read as foll ows:

9. Notwi thstandi ng any other provision of this chapter or any other
law to the contrary, for taxable periods nineteen hundred ninety-seven
t hrough and including two thousand [nine] ELEVEN, any utility which
delivers power under the power for |jobs program as established by
section one hundred ei ghty-nine of the econom c devel opnment |aw, shal
be allowed a credit, subject to the linmtations thereon contained in
t hi s subdi vi si on, against the tax inposed under this section equal to
net lost revenues fromthe delivery of power under such power for jobs
program Net |ost revenues neans the "net receipts” less "net wutility
revenue” from such delivery of power. For purposes of this subdivision,
"net receipts” shall nean the anobunt that the utility would have other-
wi se received fromcustonmers receiving power pursuant to allocations by
the New York state econonmic developnment power allocation board in
accordance with section one hundred ei ghty-nine of the econoni c devel op-
ment law, or from customers whose allocation has been transferred to an
energy service conpany, or fromenergy service conpanies to which such
all ocation has been transferred, pursuant to its tariff supervised by
the public service commssion for substantially conparable service
otherwise applicable to such customers or energy service conpanies in
t he absence of such designation, less the wutility's annual average
increnental short-term variable and capacity costs of providing such
power in the absence of such purchase. For the purposes of this subdivi-
sion, "net utility revenue" shall nean the revenues the utility actually
receives in accordance with such section one hundred eighty-nine from
such customers so designated by the New York state econom c devel oprment
power allocation board or from custoners whose allocation has been
transferred to an energy service conpany, or fromthe energy service
conpani es to which a power for jobs allocation has been transferred,
less the wutility's cost of such power under such program Provided,
however, that any credit under this section shall be wused only wth
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respect to the sane taxable year during which such credit arose and
shall not be capable of being carried forward or backward to any other
taxable period. Nor shall any credit be allowed to any utility for the
total anobunt of power, expressed in kilowatt hours, purchased by the
custoners of such utility under such programduring the taxable period
t hat exceeds the prorated "baseline energy use" by all customers of that
utility purchasing power under such program during the taxable period.
"Basel i ne energy use" with respect to each customer shall nean the |arg-
est anount of kilowatt hours of energy used by such customer during any
twel ve consecutive nonth period occurring during the preceding thirty
nont hs i medi ately preceding the New York state economc devel opnent
power allocation board s recommendati on of such customer's application,
prorated to reflect the Iength of time of the customer's participation
in such programduring the taxable period. Provided further, however,
that in accordance with subdivision (k) of section one hundred eighty-
nine of the econonic developnent |law no tax credit shall be avail able
for any revenue | osses when a utility has declined to purchase power
all ocated for sale under such program No electric corporation shall be
all owed the tax credit authorized by this subdivision wuntil it shal
file a certificate fromthe departnent of public service for the period
covered by the return verifying that the cal culation of such tax credit
conplies wth this subdivision and the departnment of public service has
approved such certificate and forwarded a copy of such approved certif-
icate to the conm ssioner or any anended certificate resulting fromthe
need for correction. The credit allowed by this subdivision shall not be
applicable in calculating any other tax 1inposed or authorized to be
inmposed by this chapter or any other |aw, and the anmount of the tax
surcharge | nposed under section one hundred eighty-six-c of this article
shall be cal cul ated and payable as if the credit provided for by this
subdi vi si on were not al | owed.

S 6. Section 11 of chapter 645 of the |aws of 2006 amendi ng the
econoni ¢ devel opnent |aw and other laws relating to reauthorizing the
New York power authority to nmake contributions to the general fund, as
anended by section 6 of part Y of chapter 59 of the laws of 2008, is
amended to read as foll ows:

S 11. This act shall take effect imrediately and shall be deened to
have been in full force and effect on and after April 1, 2006; provided,
however, that the amendnents to section 183 of the econom c devel opnent
| aw and subparagraph 2 of paragraph g of the ninth undesignated para-
graph of section 1005 of the public authorities | aw made by sections two
and six of this act shall not affect the expiration of such section and
subpar agr aph, respectively, and shall be deened to expire therewth;
provi ded further, however, that the anmendnents to section 189 of the
econoni ¢ devel opment | aw and subdivision 9 of section 186-a of the tax
| aw made by sections three, four, five and ten of this act shall not
affect the repeal of such section and subdivision, respectively, and
shall be deened to be repealed therewith; provided further, however,
that section seven of this act shall expire and be deened repeal ed [ June
30] MARCH 31, [2009] 2011

S 7. Subparagraph 2 of paragraph g of the ninth undesi gnated paragraph
of section 1005 of the public authorities Iaw, as anended by section 7
of part Y of chapter 59 of the laws of 2008, is anended to read as
fol | ows:

2. The authority, as deened feasible and advi sable by the trustees, is
authorized to nmke paynents to recipients of the power for jobs el ec-
tricity savings rei nbursenments and additional annual voluntary contrib-
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utions into the state treasury to the credit of the general fund. The
authority shall nake such contributions to the state treasury no |ater
than ninety days after the end of the cal endar year in which a credit
under subdivision nine of section one hundred ei ghty-six-a of the tax
law is available: (a) for the additional three hundred negawatts of
power under the fourth phase of the program provided under chapter
sixty-three of the |laws of two thousand and under the fifth phase for
the additional one hundred eighty-three nmegawatts provi ded under chapter
two hundred twenty-six of the laws of two thousand two; and (b) for any
extensi on of any contract for allocations under the fourth phase of the
program and under the fifth phase of the program Paynents for any el ec-
tricity savings reinbursenment under section one hundred ei ghty-nine of
the econom c devel opnent | aw shall be made pursuant to such section.
Such annual contributions shall be equal to fifty percent of the total
anmount of such credits avail able each year to all local distributors of
electricity. In addition, such authorization for contribution in state
fiscal year two thousand two--two thousand three shall be equal to the
total anmpbunt of <credit available in tw thousand one and two thousand
two; and such authorization for contribution in state fiscal year two
thousand three--two thousand four shall be equal to the total anount of
credit available in two thousand three; wunder subdivision nine of
section one hundred eighty-six-a of the tax |law under the fourth phase
of the programfor the additional three hundred nmegawatts provi ded under
chapter sixty-three of the laws of two thousand and wunder the fifth
phase for the additional one hundred eighty-three nmegawatts provi ded
under chapter two hundred twenty-six of the |aws of two thousand two. In
state fiscal year two thousand four--two thousand five, such authorized
annual contribution shall be equal to one hundred percent of the total

amount of such credits avail able each year to all local distributors of
electricity. Such authorization for contribution in state fiscal years
two thousand four and two thousand five shall be equal to the total

amount of credit available in two thousand four and two thousand five;
under subdivi sion nine of section one hundred eighty-six-a of the tax
law under the fourth phase of the programfor the additional three
hundred megawatts provided under chapter sixty-three of the laws of two
t housand and under the fifth phase for the additional one hundred eight-
y-three nmegawatts provided under chapter two hundred twenty-six of the
 aws of two thousand two. In addition, such authorization for contrib-
ution for any extension of any contract for allocations under the fourth
phase of the program and under the fifth phase of the programin each
state fiscal year shall be equal to the total amount of «credit or
rei nbursenent available in state fiscal year two thousand four--two
t housand five, state fiscal year two thousand five--two thousand six and
two thousand six--two thousand seven. Additionally, notw thstanding any
ot her section of law, the authority is authorized to nmake a contribution
in an anount related to total anmpbunts of credit received under phases
one, two, three, four and five of the program |In no case shall the
contribution for state fiscal year two thousand five--two thousand six
be | ess than seventy-five mllion dollars. The contribution for state
fiscal year two thousand six--two thousand seven shall be one hundred
mllion dollars. The contribution for state fiscal year two thousand
seven--two thousand eight shall be thirty mllion dollars. The contri b-
ution for state fiscal year two thousand ei ght--two thousand nine shal

be twenty-five mllion dollars. THE CONTRI BUTI ON FOR STATE FI SCAL YEAR
TWO THOUSAND NI NE- - TWO THOUSAND TEN SHALL BE THE LESSER OF TWENTY
MLLION DOLLARS OR THE VALUE OF THE CREDI TS AUTHORI ZED BY SUBDI VI SI ON
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NI NE OF SECTI ON ONE HUNDRED EI GHTY-SI X-A OF THE TAX LAWAS CERTIFIED TO
THE COWM SSI ONER. The department of public service shall estimate the
paynent due by the end of the calendar year in which the credit is
avai l able. In no case shall the amount of the total annual contributions
for the years during which delivery and sale of power associated with
all power for jobs phases and any extensions thereof takes place exceed
the aggregate total of four hundred [forty-nine] SIXTY-NINE mllion
dol | ars.

S 8. Severability clause. |If any clause, sentence, paragraph, subdivi-
sion, section or part of this act shall be adjudged by any court of
conpetent jurisdiction to be invalid, such judgnment shall not affect,
inmpair, or invalidate the remai nder thereof, but shall be <confined in
its operation to the clause, sentence, paragraph, subdivision, section
or part thereof directly involved in the controversy in which such judg-
ment shall have been rendered. It is hereby declared to be the intent of
the legislature that this act would have been enacted even if such
i nvalid provisions had not been included therewth.

S 9. This act shall take effect immediately; provided that the anend-
nments to sections 183 and 189 of the econonic devel opnent |aw, subdivi-
sion 9 of section 186-a of the tax |aw and subparagraph 2 of paragraph g
of the ninth wundesignated paragraph of section 1005 of the public
authorities | aw, made by sections one, two, three, five and seven of
this act, shall not affect the expiration or repeal of such provisions
and shall be deened repeal ed therewth.



