Co~NOUITR~hWNE

STATE OF NEW YORK

5894
2009- 2010 Regul ar Sessi ons
I N SENATE
June 18, 2009

Introduced by Sen. HASSELL- THOMPSON -- (at request of the Governor) --
read twi ce and ordered printed, and when printed to be comitted to
the Committee on Rul es

AN ACT to anend the executive law, in relation to collection of DNA
sanpl es from desi gnated offenders, the release of certain crimna
records and the authority of the forensic science comission; to anend
the crimnal procedure law, in relation to identification procedures,
access by defendants to DNA evidence and procedures for consideration
of post-conviction relief; to amend the penal law, in relation to
conditions of probation and conditional discharge and refusal to
provide a DNA sanple; and to anend the court of clains act, in
relation to clains for unjust conviction and inprisonnent

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 7 of section 995 of the executive law, as
anmended by chapter 2 of the laws of 2006, paragraph (a) as separately
anended by chapter 320 of the laws of 2006, is anmended to read as
fol | ows:

7. "Designated of fender" neans a person convicted of and sentenced for
any [one or nore of the following provisions of the penal Ilaw (a)
sections 120.05, 120.10, and 120.11, relating to assault; sections
125. 15 through 125.27 relating to homcide; sections 130.25, 130. 30,
130. 35, 130.40, 130.45, 130.50, 130.65, 130.67 and 130.70, relating to
sex offenses; sections 205.10, 205.15, 205.17 and 205.19, relating to
escape and other offenses, where the offender has been convicted within
the previous five years of one of the other felonies specified in this
subdi vi sion; or sections 255.25, 255.26 and 255.27, relating to incest,
a violent felony offense as defined in subdivision one of section 70.02
of the penal |aw, attenpted nmurder in the first degree, as defined in
section 110.00 and section 125.27 of the penal law, kidnapping in the
first degree, as defined in section 135.25 of the penal |aw, arson in
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the first degree, as defined in section 150.20 of +the penal |aw,
burglary in the third degree, as defined in section 140.20 of the pena
| aw, attenpted burglary in the third degree, as defined in section
110.00 and section 140.20 of the penal law, a felony defined in article
four hundred ninety of the penal law relating to terrorism or any
attenpt to commit an offense defined in such article relating to terror-
ism which is a felony; or (b) crimnal possession of a controlled
substance in the first degree, as defined in section 220.21 of the pena
| aw; crim nal possession of a controlled substance in the second degr ee,
as defined in section 220.18 of the penal law, <crimnal sale of a
controlled substance, as defined in article 220 of the penal |aw, or
grand larceny in the fourth degree, as defined in subdivision five of
section 155.30 of the penal law, or (c) any m sdeneanor or felony
defined as a sex offense or sexually violent offense pursuant to para-
graph (a), (b) or (c) of subdivision two or paragraph (a) of subdivision
three of section one hundred sixty-eight-a of the correction |aw, or (d)
any of the following felonies, or an attenpt thereof where such attenpt
is a felony offense:

aggravated assault upon a person less than eleven years old, as
defined in section 120.12 of the penal Ilaw, nenacing in the first
degree, as defined in section 120.13 of the penal |law, reckless endan-
gernent in the first degree, as defined in section 120.25 of the pena
law, stalking in the second degree, as defined in section 120.55 of the
penal law, crimnally negligent hom cide, as defined in section 125.10
of the penal law, vehicular manslaughter in the second degree, as
defined in section 125.12 of the penal |aw, vehicul ar mansl aughter in
the first degree, as defined in section 125.13 of +the penal |aw
persistent sexual abuse, as defined in section 130.53 of the penal |aw
aggravat ed sexual abuse in the fourth degree, as defined in section
130.65-a of the penal Ilaw, female genital nmutilation, as defined in
section 130.85 of the penal law, facilitating a sex offense wth a
controlled substance, as defined in section 130.90 of the penal |aw,
unl awful inprisonnment in the first degree, as defined in section 135.10
of the penal law, custodial interference in the first degree, as defined
in section 135.50 of the penal Ilaw crimnal trespass in the first
degree, as defined in section 140.17 of the penal law, crimnal tanper-
ing in the first degree, as defined in section 145.20 of the penal |aw
tanpering with a consuner product in the first degree, as defined in
section 145.45 of the penal |aw, robbery in the third degree as defined
in section 160.05 of the penal law, identity theft in the second degree,
as defined in section 190.79 of the penal law, identity theft in the
first degree, as defined in section 190.80 of the penal |aw, pronoting
prison contraband in the first degree, as defined in section 205.25 of
the penal law, tanpering with a witness in the third degree, as defined
in section 215.11 of the penal law, tanpering with a wtness in the
second degree, as defined in section 215.12 of the penal |aw, tanpering
with a witness in the first degree, as defined in section 215.13 of the
penal law, crimnal contenpt in the first degree, as defined in subdivi-
sions (b), (c) and (d) of section 215.51 of the penal |aw, aggravated
crimnal contenpt, as defined in section 215.52 of the penal [|aw bai
junmping in the second degree, as defined in section 215.56 of the pena
law, bail junping in the first degree, as defined in section 215.57 of
the penal law, patronizing a prostitute in the second degree, as defined
in section 230.05 of the penal law, patronizing a prostitute in the
first degree, as defined in section 230.06 of the penal |aw, pronoting
prostitution in the second degree, as defined in section 230.30 of the
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penal |aw, pronoting prostitution in the first degree, as defined in
section 230.32 of the penal |aw, conpelling prostitution, as defined in
section 230.33 of the penal law, dissemnating indecent materials to
mnors in the second degree, as defined in section 235.21 of the pena

| aw; di ssem nating i ndecent materials to mnors in the first degree, as
defined in section 235.22 of the penal law, riot in the first degree, as
defined in section 240.06 of the penal law, crimnal anarchy, as defined
in section 240.15 of the penal |aw, aggravated harassnent of an enpl oyee
by an inmate, as defined in section 240.32 of the penal |aw, unlawf ul

surveillance in the second degree, as defined in section 250.45 of the
penal law, unlawful surveillance in the first degree, as defined in
section 250.50 of the penal |aw, endangering the welfare of a vul nerable
el derly person in the second degree, as defined in section 260.32 of the
penal |aw, endangering the welfare of a vulnerable elderly person in the
first degree, as defined in section 260.34 of the penal law, use of a
child in a sexual performance, as defined in section 263.05 of the pena

| aw; pronoting an obscene sexual performance by a child, as defined in
section 263.10 of the penal |aw, possessing an obscene sexual perform
ance by a child, as defined in section 263.11 of the penal |aw, pronot-
ing a sexual performance by a child, as defined in section 263.15 of the
penal |aw, possessing a sexual performance by a child, as defined in
section 263.16 of the penal law, crimnal possession of a weapon in the
third degree, as defined in section 265.02 of the penal Ilaw, crimna

sale of a firearmin the third degree, as defined in section 265.11 of
the penal law, crimnal sale of a firearmto a mnor, as defined in
section 265.16 of the penal |aw, unlawful wearing of a body vest, as
defined in section 270.20 of the penal law, hate crines as defined in
section 485.05 of the penal law, and crinme of terrorism as defined in
section 490.25 of the penal law, or (e) a felony defined in the pena

law or an attenpt thereof where such attenpt is a felony; or (f) any of
the foll owi ng m sdeneanors: assault in the third degree as defined in
section 120.00 of the penal |aw, attenpted aggravated assault upon a
person | ess than el even years old, as defined in section 110.00 and
section 120.12 of the penal |aw, attenpted nenacing in the first degree,
as defined in section 110.00 and section 120.13 of the penal |aw, nenac-
ing in the second degree as defined in section 120.14 of the penal |aw,
menacing in the third degree as defined in section 120.15 of the pena

| aw; reckless endangernent in the second degree as defined in section
120. 20 of the penal law, stalking in the fourth degree as defined in
section 120.45 of the penal law, stalking in the third degree as defined
in section 120.50 of the penal law, attenpted stalking in the second
degree, as defined in section 110.00 and section 120.55 of +the pena

law; forcible touching as defined in section 130.52 of the penal |aw
regardl ess of the age of the victim sexual abuse in the third degree as
defined in section 130.55 of the penal |aw regardl ess of the age of the
victim unlawful inprisonnment in the second degree as defined in section
135.05 of the penal |aw regardless of the age of the victim attenpted
unl awful inprisonnment in the first degree, as defined in section 110.00
and section 135.10 of the penal |aw regardl ess of the age of the victim
crimnal trespass in the second degree as defined in section 140.15 of
the penal |aw, possession of burglar's tools as defined in section
140.35 of the penal law, petit larceny as defined in section 155.25 of
the penal |aw, endangering the welfare of a child as defined in section
260.10 of the penal |aw, endangering the welfare of an inconpetent or
physi cal |y di sabl ed person as defined in section 260.25] FELONY DEFI NED
IN THE PENAL LAW OR ANY M SDEMEANOR DEFINED I N THE PENAL LAW OR A



Co~NOoOUIT~hWNE

S. 5894 4

PERSON ADJUDI CATED AND SENTENCED AS A YOUTHFUL OFFENDER PURSUANT TO
ARTI CLE SEVEN HUNDRED TWENTY OF THE CRI M NAL PROCEDURE LAW FOR ANY SUCH
M SDEMEANCOR OR FELONY, OR A PERSON WHO I S REQUI RED TO REG STER AS A SEX
OFFENDER PURSUANT TO ARTI CLE SI X-C OF THE CORRECTI ON LAW

S 2. Subdivision 3 of section 995-c of the executive |aw, as anmended
by chapter 576 of the |aws of 2004, is anended to read as foll ows:

3. (A Any designated of fender [subsequent to conviction and sentenc-
ing for a crime specified in subdivision seven of section nine hundred
ninety-five of this article,] shall be required to provide a sanple
appropriate for DNA testing to determ ne identification characteristics
specific to such person and to be included in a state DNA identification
i ndex pursuant to this article.

(B)(1) IN THE CASE OF A DESI GNATED OFFENDER WHO | S SENTENCED TO A TERM
OF | MPRI SONMVENT, SUCH SAMPLE SHALL BE COLLECTED BY THE PUBLI C SERVANT TO
VWHOSE CUSTODY THE DESI GNATED OFFENDER HAS BEEN COWM TTED.

(1) I'N THE CASE OF A DESI GNATED OFFENDER WHO | S SENTENCED TO A TERM
OF PROBATI ON, | NCLUDI NG A SENTENCE OF PROBATI ON | MPOSED | N CONJUNCTI ON
W TH A SENTENCE OF | MPRI SONMVENT WHEN A SAMPLE HAS NOT ALREADY BEEN
TAKEN, SUCH SAMPLE SHALL BE COLLECTED BY THE PROBATI ON DEPARTMENT SUPER-
VI SI NG THE DESI GNATED OFFENDER

(I''l') NOTHI NG I N TH S PARAGRAPH SHALL PRCHI BI T THE COLLECTI ON OF A DNA
SAMPLE FROM A DESI GNATED OFFENDER BY ANY COURT OFFI Cl AL, STATE OR LOCAL
CORRECTI ON OFFI Cl AL OR EMPLOYEE, PROBATION OFFICER, PAROLE OFFI CER
POLICE OFFI CER, PEACE OFFICER, OR OTHER PUBLI C SERVANT WHO HAS BEEN
NOTI FI ED BY THE DI VI SI ON THAT SUCH DESI GNATED OFFENDER HAS NOT PROVI DED
A DNA SAVPLE

S 3. Section 60.25 of the crimnal procedure | aw, subparagraph (ii) of
paragraph (a) of subdivision 1 as anended by chapter 479 of the | aws of

1977, is amended to read as foll ows:
S 60.25 Rules of evidence; identification by nmeans of previous recogni-
tion, in absence of present identification.

1. 1In any crim nal proceedi ng in which the defendant's conm ssion of
an offense is in issue, testinony as provided in subdivision two nay be
given by a w tness when:

(a) Such witness testifies that:

(i) He observed the person clainmed by the people to be the defendant
either at the tinme and place of the comm ssion of the offense or upon
some ot her occasion relevant to the case; and

(i) On a subsequent occasion he observed, under circunstances
consistent with such rights as an accused person may derive under the
constitution of this state or of the United States, a person, OR A
PHOTOGRAPH OR OTHER RECORDED | MAGE OF A PERSON, whom he recogni zed as
t he sane person whom he had observed on the first or incrimnating occa-
sion; and

(ii1) He is unable at the proceeding to state, on the basis of pres-
ent recollection, whether or not the defendant is the person in ques-
tion; and

(b) It is established that the defendant is in fact the person whom
OR WHOSE | MAGE, the witness observed and recogni zed on the second occa-
sion. Such fact may be established by testinony of another person or
persons to whom the witness pronptly declared his recognition on such
occasi on.

2. Under circunstances prescribed in subdivision one, such wtness
may testify at the crimnal proceeding that the person whom OR WHOSE
| MAGE, he observed and recogni zed on the second occasion is the sane
person whom he observed on the first or incrimnating occasion. Such
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testi nony, together with the evidence that the defendant is in fact the
person whomthe w tness observed and recogni zed on the second occasi on,
constitutes evidence in chief.

S 4. Section 60.30 of the crimnal procedure |aw, as anmended by chap-
ter 479 of the laws of 1977, is anended to read as foll ows:

S 60.30 Rules of evidence; identification by nmeans of previous recogni-
tion, in addition to present identification.

In any crimnal proceeding in which the defendant's comm ssion of an
offense is in issue, a wtness who testifies that (a) he observed the
person clained by the people to be the defendant either at the time and
pl ace of the comm ssion of the offense or upon sone other occasion rele-
vant to the <case, and (b) on the basis of present recollection, the
defendant is the person in question and (c) on a subsequent occasion he
observed the defendant, OR A PHOTOGRAPH OR OTHER RECORDED | MAGE OF THE
DEFENDANT, under circunstances consistent with such rights as an accused
person may derive under the constitution of this state or of the United
States, and then also recognized himas the sane person whom he had
observed on the first or incrimnating occasion, may, in addition to
making an identification of the defendant at the crim nal proceeding on
the basis of present recollection as the person whom he observed on the
first or incrimnating occasion, also describe his previous recognition
of the defendant, OR THE | MAGE OF THE DEFENDANT, and testify that the
person whom OR WHOSE | MAGE, he observed on such second occasion is the
same person whom he had observed on the first or incrimnating occasion.
Such testinony constitutes evidence in chief.

S 5. The crimnal procedure law is anended by adding a new section
60.32 to read as foll ows:

S 60. 32 RULES OF EVI DENCE; | DENTI FI CATI ON PROCEDURES AND GUI DELI NES.

1. THERE ARE HEREBY ESTABLISHED THE FOLLOW NG GUI DELI NES FOR TRI AL
EVI DENCE OF CERTAI N | DENTI FI CATI ON PROCEDURES:

A. A LAW ENFORCEMENT AGENCY CONDUCTI NG AN | DENTI FI CATI ON PROCEDURE
SHALL, TO THE EXTENT FEASI BLE, SEEK TO EMPLOY THE FOLLOW NG PRACTI CES TO
ENHANCE RELI ABI LI TY OF | DENTI FI CATI ONS.

B. WHEN A LAW ENFORCEMENT AGENCY CONDUCTS A CORPOREAL | DENTI FI CATI ON
PROCEDURE | N WHI CH MORE THAN ONE PERSON | S VI EVEED:

. THE W TNESS SHOULD BE | NFORVED THAT THE PERPETRATOR MAY OR MAY NOT
BE AMONG THE PERSONS BEI NG VI EVEED

1. ONLY ONE SUSPECT SHOULD BE | NCLUDED AMONG THE PERSONS VI EWED IN A
PARTI CULAR GROUP

[11. AT LEAST FOUR PERSONS IN ADDITION TO THE SUSPECT SHOULD BE
VI EVED,

V. | F PRACTI CABLE, THE PERSON QUESTI ONI NG THE W TNESS SHOULD NOT BE
MADE AWARE OF THE POSI TI ON OF THE SUSPECT AMONG THOSE BEI NG VI EVED

V. WHAT THE W TNESS SAYS | N MAKI NG OR FAI LI NG TO MAKE ANY | DENTI FI CA-
TI ON SHOULD BE WRI TTEN DOWN OR OTHERW SE RECORDED

C. VWHEN A LAW ENFORCEMENT AGENCY CONDUCTS A CORPOREAL | DENTI FI CATI ON
PROCEDURE | N WHI CH ONLY ONE PERSON | S VI EVED

. THE W TNESS SHOULD BE | NFORVED THAT THE PERPETRATOR MAY OR MAY NOT
BE THE PERSON BEI NG VI EMED; AND

[1. WHAT THE W TNESS SAYS | N MAKI NG OR FAI LI NG TO MAKE ANY | DENTI FI CA-
TI ON SHOULD BE WRI TTEN DOWN OR OTHERW SE RECORDED

D. WHEN A LAW ENFORCEMENT AGENCY CONDUCTS AN | DENTI FI CATI ON PROCEDURE
USI NG AN ARRAY OF PHOTOGRAPHS OR OTHER RECORDED | MAGES:

. THE W TNESS SHOULD BE | NFORVED THAT THE PERPETRATOR MAY OR MAY NOT
BE AMONG THE PERSONS WHOSE | MAGES ARE BEI NG VI EVED
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[1. ONLY ONE SUSPECT SHOULD BE | NCLUDED AMONG THE | MAGES VIEWED IN A
PARTI CULAR ARRAY;

[11. IMAGES OF AT LEAST FIVE PERSONS | N ADDI TION TO THAT OF THE
SUSPECT SHOULD BE VI EVED;

V. | F PRACTI CABLE, THE PERSON QUESTI ONI NG THE W TNESS SHOULD NOT BE
MADE AWARE OF THE POSI TI ON OF THE SUSPECT AMONG THE | MAGES BEI NG VI EVEED;

V.  WHAT THE W TNESS SAYS | N MAKI NG OR FAI LI NG TO MAKE ANY | DENTI FI CA-
TI ON SHOULD BE WRI TTEN DOMN OR OTHERW SE RECORDED.

E. A DEVI ATION FROM THE FOREGO NG PRACTI CES DCES NOT CONSTI TUTE A
VI OLATION OF THESE GUI DELI NES WHEN I T IS NOT READI LY PCSSI BLE TO EMPLOY
THE PRACTI CE | N QUESTION, OR WHEN | T OCCURS BY ACCI DENT OR OTHER REASON-
ABLY EXCUSABLE CAUSE.

2. WHEN THE PECPLE | NTRODUCE EVI DENCE OF A CORPOREAL OR | MAGE | DEN-
TI FI CATI ON OF A DEFENDANT AT TRI AL, PURSUANT TO SECTI ON 60. 25 OR SECTI ON
60.30 OF THIS ARTICLE, THE COURT SHALL CHARGE THE JURY I N ACCORDANCE
W TH THE PROVI SI ONS OF THI S SECTI ON.

3. THE COURT SHALL | NSTRUCT THE JURY:

A. THAT NEW YORK LAW ESTABLI SHES CERTAI N GUI DELI NES FOR THE CONDUCT OF
| DENTI FI CATI ON PROCEDURES;

B. AS TO THE CONTENT OF THOSE GUI DELI NES BY READI NG SUBDI VI SI ON ONE OF
THI S SECTI ON, EXCEPT THAT PARAGRAPHS B, C AND D SHOULD BE READ ONLY WHEN
APPLI| CABLE;

C. THAT THOSE GUI DELI NES ARE MEANT TO ENHANCE THE RELI ABI LI TY OF | DEN-
TI FI CATI ON PROCEDURES AND TO REDUCE THE RI SK OF M S| DENTI FI CATI ON;

D. THAT WHETHER OR NOT THE GUI DELI NES WERE FOLLOWED, THE JURY | S ENTI -
TLED TO CONSI DER EVI DENCE OF THE | DENTI FI CATION IN QUESTION, AND MAY
G VE THAT EVI DENCE SUCH WEI GHT AS I T SEES FIT; BUT

E. THAT IN ASSESSING THE RELI ABI LI TY OF THE | DENTI FI CATI ON | N QUES-
TION, THE JURY MAY CONSI DER WHETHER AND TO WHAT EXTENT THE GUI DELI NES
WERE OR WERE NOT FOLLOAED AND THE CAUSES AND SI GNI FI CANCE OF ANY
VI OLATI ONS OF THE GUI DELI NES.

4. TH'S SECTI ON APPLIES ONLY TO THE USE AT TRIAL OF EVIDENCE OF THE
USE BY LAW ENFORCEMENT AGENCI ES OF | DENTI FI CATI ON PROCEDURES DESCRI BED
IN THI'S SECTION. I T DOES NOT APPLY TO CONFI RVATORY PROCEDURES, SUCH AS
THE VI EW NG OF A PERSON ALREADY KNOWN TO THE W TNESS, OR A SI NGLE PHOTO-
GRAPH OR OTHER RECORDED | MAGE OF SUCH PERSON, OR TO | DENTI FI CATI ONS
RESULTI NG FROM Cl RCUMSTANCES NOT ARRANGED BY A LAW ENFORCEMENT AGENCY.
THE GUIDELINES IN TH'S SECTION DO NOT APPLY TO USE OF | DENTI FI CATI ON
EVI DENCE | N | NVESTI GATI ONS, | N BAIL HEARI NGS, BEFORE GRAND JURIES, |IN
PRE- TRIAL OR ClVIL PROCEEDI NGS, OR I N ANY CONTEXT OTHER THAN A CRI M NAL
TRI AL.

S 6. The executive law is anended by adding a new section 845-c to
read as foll ows:

S 845-C. CRIM NAL HI STORY RECORD SEARCHES; UNDI SPOSED CASES. 1. WHEN,
PURSUANT TO STATUTE OR THE REGULATIONS OF THE DI VI SION, THE DI VI SI ON
CONDUCTS A SEARCH OF I TS CRIM NAL HI STORY RECORDS AND RETURNS A REPORT
THEREON, ALL REFERENCES TO UNDI SPOSED CASES CONTAI NED I N SUCH CRI M NAL
H STORY RECORD SHALL BE EXCLUDED FROM SUCH REPORT.

2. FOR PURPOSES OF THI' S SECTI ON, "UNDI SPOSED CASE" SHALL MEAN A CRIM -
NAL ACTI ON OR PROCEEDI NG | DENTIFIED IN THE DIVISION'S CRIM NAL H STORY
RECORDS FOR VWHI CH NO CONVI CTI ON OR | MPOSI TI ON OF SENTENCE OR OTHER FI NAL
DI SPCSI TI ON, OTHER THAN THE | SSUANCE OF AN UNEXECUTED BENCH WARRANT, HAS
BEEN RECORDED AND W TH RESPECT TO WH CH NO ENTRY HAS BEEN MADE | N THE
DIVISION' S CRIM NAL HI STORY RECORDS FOR A PERI 0D OF AT LEAST TWENTY- FOUR
MONTHS PRECEDI NG THE | SSUANCE OF SUCH REPORT.
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3. THE PROVI SIONS OF SUBDI VI SION ONE OF THI' S SECTI ON SHALL NOT APPLY
TO CRIM NAL HI STORY RECORD | NFORVATI ON PROVI DED BY THE DI VI SI ON TO QUAL-
| FIED AGENCIES PURSUANT TO SUBDIVISION SIX OF SECTION EI GHT HUNDRED
THI RTY- SEVEN OF THI S ARTI CLE.

S 7. Section 240.40 of the crimnal procedure |law is anended by addi ng
a new subdivision 1-a to read as foll ows:

1-A. UPON MOTI ON OF A DEFENDANT AGAI NST WHOM AN | NDI CTMENT OR SUPERI OR
COURT | NFORVATI ON |'S PENDI NG THE COURT I N WHI CH SUCH ACCUSATORY | NSTRU-
MENT |S PENDING MAY ORDER A COVWARI SON OF A DNA PROFI LE DERI VED FROM
EVI DENCE RECOVERED BY LAW ENFORCEMENT TO THE DEFENDANT'S DNA OR TO A DNA
DATABANK UPON A SHOW NG BY THE DEFENDANT THAT SUCH COWPARI SON | S MATERI -
AL TO THE PREPARATI ON OF A DEFENSE, AND THAT THE REQUEST | S REASONABLE,
PROVIDED THAT THE COURT SHALL NOT DO SO IF IT IS SATI SFI ED THAT THE
PEOPLE HAVE SHOWN GOOD CAUSE WHY SUCH AN ORDER SHOULD NOT BE | SSUED.
VHERE MORE THAN ONE SAMPLE HAS BEEN RECEI VED BY LAW ENFORCEMENT, THE
COURT MAY ORDER A COVPARI SON TO SOVE BUT NOT ALL SUCH SAMPLES. IF THE
MOTION OF THE DEFENDANT |S FOR COVWARI SON OF A d VEN PROFI LE DERI VED
FROM DNA EVI DENCE TO A DNA DATABANK, THE COURT MAY DIRECT A STATE OR
LOCAL PUBLIC FORENSIC LABORATORY TO ARRANGE FOR SUCH PROFI LE TO BE
ENTERED | NTO AND SEARCHED AGAI NST LOCAL, STATE, AND FEDERAL DNA DATA-
BANKS TO THE EXTENT, AND IN A MANNER, CONSI STENT W TH FEDERAL AND STATE
LAWS AND REGULATI ONS GOVERNI NG SUCH DATABANKS, | NCLUDI NG REQUI REMENTS AS
TO HOW PROFI LES FOR FORENSIC DNA ANALYSIS MJST BE GENERATED, AND
REQUI REMENTS FOR SEARCH NG AND STORAGE | N THE DATABANK I N QUESTION. |F
SUCH A DATABANK SEARCH REVEALS THAT THE DNA DERI VED FROM EVI DENCE RECOV-
ERED BY LAW ENFORCEMENT MATCHES A PROFILE I N THE DATABANK, THE DEFENDANT
SHALL BE NOTI FI ED OF THE FACT THAT THERE WAS A MATCH WTH SOVE SUCH
PROFILE, AND THE COURT SHALL GRANT REASONABLE ADJOURNMENTS SO AS TO
ALLOW THE PEOPLE TO PURSUE APPROPRI ATE | NVESTI GATI VE STEPS. NOTHING IN
THIS ARTICLE SHALL BE DEEMED TO ALLOW A DEFENDANT TO OBTAI N AN ORDER
REQUI RI NG COLLECTI ON OF A DNA SAMPLE FROM ANY OTHER PERSON.

S 8. Subdivision 1-a of section 440.30 of the crimnal procedure |aw,
as anended by chapter 138 of the |laws of 2004, is anmended to read as
fol | ows:

1l-a. (a) Were the defendant's notion requests the performance of a
forensic DNA test on specified evidence, and upon the court's determ -
nation that any evidence containing deoxyribonucleic acid ("DNA'") was
secured in connection wth the [trial] PROCEEDI NGS resulting in the
judgnent, the court shall grant the application for forensic DNA testing
of such evidence upon its determnation that if a DNA test had been
conducted on such evidence, LEADI NG TO A CONCLUSI ON THAT THE RESULTI NG
DNA PROFI LE DI D NOT MATCH THAT OF THE DEFENDANT, and if the results had
been admitted in the trial resulting in the judgnment, there exists a
reasonabl e probability that the verdict would have been nore favorable
to the defendant. I N THE CASE OF A DEFENDANT CONVI CTED UPON A PLEA OF
GUILTY, THE COURT SHALL GRANT THE APPLI CATION ONLY UPON |ITS DETERM -
NATION THAT | F A DNA TEST HAD BEEN CONDUCTED ON SUCH EVI DENCE, AND | F
THE RESULTS HAD BEEN AVAI LABLE TO THE DEFENDANT, THERE EXI STS A REASO\-
ABLE PROBABILITY THAT THE DEFENDANT WOULD NOT HAVE BEEN CONVI CTED BY A
PLEA OF GUILTY OR OTHERW SE, AND I N MAKI NG THAT DETERM NATI ON, THE COURT
MAY CONSI DER, AMONG OTHER RELEVANT | NFORMATION, THE PROCEEDI NGS |IN
CONNECTI ON W TH THE DEFENDANT' S PLEA OF GUILTY.

(b) I'n conjunction with the filing of a notion under this subdivision,
the court may direct the people to provide the defendant wth informa-
tion in the possession of the people concerning the current physical
| ocation of the specified evidence, | NCLUDI NG DOCUMENTS, NOTES, LOGS OR
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REPCORTS, and if the specified evidence no |onger exists or the physical
| ocation of the specified evidence is unknown, a representation to that
effect and information and docunentary evidence in the possession of the
peopl e concerning the last known physical |ocation of such specified
evi dence. THE COURT MAY DI RECT THE PEOPLE TO TAKE REASONABLE MEASURES TO
ATTEMPT TO LOCATE ANY RELEVANT RECORDS OR PHYSI CAL | TEMS THAT MAY BE |IN
THE POSSESSION OF THE PEOPLE. If there is a finding by the court that
the specified evidence no | onger exists or the physical |ocation of such
speci fied evidence i s unknown, such information in and of itself shall
not be a factor fromwhich any inference unfavorable to the people my
be drawn by the court in deciding a notion wunder this section. The
court, on notion of the defendant, may al so i ssue a subpoena duces tecum
directing a public or private hospital, |aboratory or other entity to
produce such specified evidence in its possession and/or information and
docunmentary evidence in its possession concerning the location and
status of such specified evidence.

(© IN ADDITION TO REQUESTI NG THE PERFORMANCE OF A FORENSI C DNA TEST
OF SPECI FI ED EVI DENCE, AS SET FORTH I N PARAGRAPH (A) OF THI'S SUBDI VI -
SION, THE DEFENDANT ALSO MAY MWWE FOR A COVPARI SON OF A DNA PROFI LE
DERI VED FROM EVI DENCE RECOVERED BY LAW ENFORCEMENT TO A DNA DATABANK. I N
DECI DI NG WVHETHER TO GRANT A MOTI ON FOR SUCH COWPARI SON, THE COURT MAY
CONS| DER WHETHER THE DEFENDANT HAD THE OPPORTUNI TY TO MOVE FOR SUCH A
COVPARI SON PURSUANT TO SUBDI VI SI ON ONE- A OF SECTI ON 240.40 OF TH S PART,
BUT UNJUSTI FI ABLY FAILED TO DO SO. | F THE COURT GRANTS THE MOTION FOR
SUCH A COWARISON, | T MAY DI RECT A STATE OR LOCAL FORENSI C LABORATORY
W THI N THE STATE TO ARRANGE FOR SUCH PROFILE TO BE ENTERED |NTO AND
SEARCHED AGAI NST LOCAL, STATE, AND FEDERAL DNA DATABANKS TO THE EXTENT,
AND I N A MANNER, CONSI STENT W TH FEDERAL AND STATE LAWS AND REGULATI ONS
GOVERNI NG SUCH DATABANKS, | NCLUDI NG REQUI REMENTS AS TO HOW PROFI LES FOR
FORENSI C DNA ANALYSI S MUST BE GENERATED, AND REQUI REMENTS FOR SEARCHI NG
AND STORAGE IN THE DATABANK IN QUESTION |F SUCH A DATABANK SEARCH
REVEALS THAT THE DNA DERI VED FROM EVI DENCE RECOVERED BY LAW ENFORCEMENT
MATCHES A PROFILE | N THE DATABANK, THE DEFENDANT SHALL BE NOTI FI ED OF
THE FACT THAT THERE WAS A MATCH W TH SOVE SUCH PROFI LE, AND THE COURT
SHALL GRANT REASONABLE ADJOURNMENTS SO AS TO ALLOW THE PECPLE TO PURSUE
APPROPRI ATE | NVESTI GATI VE STEPS. NOTHING I N THI S ARTI CLE SHALL BE DEEMED
TO ALLOW A DEFENDANT TO OBTAIN AN ORDER REQUI RING COLLECTION OF A DNA
SAMPLE FROM ANY OTHER PERSON.

S 9. Section 440.30 of the crimnal procedure |law is anended by addi ng
a new subdivision 8 to read as foll ows:

8. AT ANY TIME AFTER THE ENTRY OF A JUDGVENT, |F THE PEOPLE BECOVE
AWARE OF EVI DENCE SO EXCULPATORY THAT |IT MAY EXONERATE A CONVICTED
DEFENDANT AND WAS NOT PREVI QUSLY KNOWN TO THE DEFENSE, THE PEOPLE SHALL
NOTI FY THE COURT OF THE EXI STENCE OF SUCH EVI DENCE. UPON RECEI PT OF SUCH
NOTI FI CATI ON, THE COURT SHALL NOTI FY THE DEFENDANT TO THE SAME EFFECT
AND, | F APPROPRI ATE, APPO NT DEFENSE COUNSEL SO THAT THE DEFENDANT MAY
SEEK ANY APPROPRI ATE REMEDY UNDER THIS ARTICLE. THE PEOPLE MAY MAKE
NOTI FI CATION TO A COURT PURSUANT TO THI S SUBDI VI SI ON W THOUT TAKI NG THE
PCOSI TI ON THAT THE DEFENDANT WAS | N FACT | NNOCENT, AND |F THE DEFENDANT
MOVES FOR RELIEF UNDER THI S ARTI CLE, THE PEOPLE MAY TAKE ANY POSI Tl ON,
| NCLUDI NG CONSENT OR OPPCSITION, AS TO SUCH MOTION. THE COURT MAY
CONSI DER, BUT NEED NOT GRANT, THE DEFENDANT' S RELEASE ON BAI L PENDI NG
THE DETERM NATI ON OF A MOTI ON MADE FOLLOW NG SUCH A NOTI FI CATI ON.

S 10. The section headi ng of section 440.40 of the crimnal procedure
l aw i s amended and a new subdivision 7 is added to read as foll ows:

Motion to set aside sentence OR TO VACATE JUDGVENT; by peopl e.
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7. AT ANY TI ME AFTER THE ENTRY OF A JUDGVENT, THE PEOPLE MAY, IN LIEU
OF THE NOTI FI CATI ON PROCEDURES SET FORTH I N SUBDI VI SI ON El GHT OF SECTI ON
440.30 OF THHS ARTICLE, MOVE TO VACATE A DEFENDANT'S JUDGVENT OF
CONVI CTION  UPON THE GROUND THAT THE DEFENDANT |S ACTUALLY | NNOCENT OF
THE CHARGES UNDERLYI NG THE JUDGVENT. | N SUCH A MOTI ON, THE PEOPLE SHALL
SET FORTH EVI DENTI ARY FACTS AND | NFERENCES SUPPORTI NG THE CONTENTI ON
THAT THE DEFENDANT | S | NNOCENT. UPON RECEI PT OF SUCH A MOTI ON, THE COURT
MUST ORDER THAT THE DEFENDANT BE PRODUCED BEFORE THE COURT W THOUT
DELAY. AT SUCH A COURT APPEARANCE, THE COURT MAY SUMVARILY GRANT THE
MOTION BASED ON THE ALLEGATIONS IN THE PEOPLE' S MOTI ON AND | N ANY
RESPONSI VE PAPERS FI LED ON THE DEFENDANT' S BEHALF, AND BASED ON ANY ORAL
ARGUMENTS MADE ON THE MOTION. | F THE COURT DOES NOT SUWMMVARI LY GRANT THE
MOTION:  (A) | T MUST APPO NT COUNSEL FOR THE DEFENDANT | F THE DEFENDANT
| S NOT ALREADY REPRESENTED BY COUNSEL; (B) I T MJUST CONSIDER, BUT NEED
NOT GRANT, A DEFENDANT'S RELEASE ON BAI L PENDI NG THE DETERM NATI ON OF
THE MOTION;, AND (C) | T MUST HOLD A PROWT EVI DENTI ARY HEARI NG BEFORE
RENDERI NG | TS DECI SION TO GRANT OR DENY THE MOTION. | F THE COURT DEN ES
THE MOTION, | T MUST SET FORTH FI NDI NGS OF FACTS AND CONCLUSIONS OF LAW
SUPPORTI NG | TS DECI SI ON.

S 11. Section 65.10 of the penal |aw is anmended by adding a new subdi -
vision 4-b to read as foll ows:

4-B. MANDATORY DNA CONDI TION FOR DESI GNATED OFFENDERS AND CERTAI N
OTHER OFFENDERS. WHEN | MPOSI NG A SENTENCE OF PROBATI ON OR CONDI Tl ONAL
DI SCHARGE UPON A PERSON DEFI NED AS A DESI GNATED OFFENDER PURSUANT TO
SUBDI VI SI ON SEVEN OF SECTI ON NI NE HUNDRED NI NETY-FI VE OF THE EXECUTI VE
LAW THE COURT SHALL REQUI RE AS A MANDATORY CONDI TI ON OF SUCH SENTENCE
THAT SUCH PERSON PROVIDE A° DNA SAMPLE AS REQUIRED BY SECTION N NE
HUNDRED NI NETY-FIVE OF THE EXECUTI VE LAW NOTHI NG I N TH S SUBDI VI SI ON
SHALL BE CONSTRUED AS PROHI BI TI NG A MANDATORY DNA CONDI TION  UPON ANY
OTHER OFFENDER WHERE AUTHORI ZED BY ARTI CLE FORTY-NI NE OF THE EXECUTI VE
LAW

S 12. The penal law is amended by adding a new section 270.40 to read
as foll ows:

S 270.40 FAILURE TO PROVI DE A DNA SAMPLE.

A PERSON IS GU LTY OF FAI LURE TO PROVI DE A DNA SAMPLE WHEN HE OR SHE:
| S A DESI GNATED OFFENDER, AS DEFINED IN SUBDI VI SION SEVEN OF SECTI ON
NI NE HUNDRED NI NETY-FIVE OF THE EXECUTI VE LAW REQUI RED TO PROVI DE A
SAMPLE APPROPRI ATE FOR DNA TESTI NG PURSUANT TO THE PROVI SIONS OF SUBDI -
VI SION  THREE OF SECTI ON NI NE HUNDRED NI NETY- FI VE-C OF THE EXECUTI VE LAW
AND FAI LS TO PROVI DE SUCH SAMPLE AFTER BEI NG NOTI FI ED BY A COURT, STATE
OR LOCAL CORRECTION OFFICIAL OR EMLOYEE, PAROLE OFFI CER, PROBATI ON
OFFI CER, POLI CE OFFI CER, PEACE OFFI CER OR OTHER PUBLI C SERVANT OF SUCH
OFFENDER S OBLI GATI ON TO PROVI DE SUCH SAMPLE.

FAI LURE TO PROVI DE A DNA SAMPLE IS A CLASS A M SDEMEANCOR

S 13. Paragraph (b) of subdivision 3 and paragraph (b) of subdivision
5 of section 8-b of the court of clainms act, as added by chapter 1009 of
the laws of 1984, are anended to read as foll ows:

(b) (i) he OR SHE has been pardoned upon the ground of innocence of
the crinme or crines for which he OR SHE was sentenced and which are the
grounds for the conplaint; or (ii) his OR HER judgnment of conviction was
reversed or vacated, and the accusatory instrunment dismssed or, if a
new trial was ordered, either he OR SHE was found not guilty at the new
trial or he OR SHE was not retried and the accusatory instrunent
di sm ssed; provided that the [judgenent] JUDGVENT of conviction was
reversed or vacated, and the accusatory instrunent was di sm ssed, on any
of the follow ng grounds: (A) paragraph [(a),] (b), (c), [(e)] or (g) of
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subdi vi si on one of section 440.10 of the crimnal procedure law, or (B)
subdi vi si on one (where based upon grounds set forth in item (A) [hereof]
OF THI'S SUBPARAGRAPH), two, three (where the count dism ssed was the
sol e basis for the inprisonnment conplained of) or five of section 470. 20
of the crimnal procedure law, or (C) conparable provisions of the
former code of crimnal procedure or subsequent |aw, or (D) SUBDI VI SION
SEVEN OF SECTI ON 440.40 OF THE CRIM NAL PROCEDURE LAW OR (E) the stat-
ute, or application thereof, on which the accusatory instrument was
based viol ated the constitution of the United States or the state of New
York; OR (F) THE CLAI MANT' S CONVI CTI ON WAS VACATED UNDER ANOTHER SECTI ON
OF LAW NOT ENUMERATED I N THI S PARAGRAPH, BUT WHOSE APPLI CATI ON TO CLAI M
ANT' S CONVI CTI ON | NVOLVED FACTS AND Cl RCUMSTANCES THAT DI RECTLY SUPPORT
CLAI MANT' S ASSERTI ON OF | NNOCENCE; AND PROVI DED THAT, | N CASES WHERE THE
CONVI CTI ON MAY HAVE BEEN VACATED ON MORE THAN ONE GROUND, | NCLUDI NG ONE
OF THE GROUNDS ENUMERATED I N THI S PARAGRAPH, THE COURT OF CLAI M5 SHALL
NOT BE BOUND BY A DECI SION OF THE CRIM NAL COURT VACATI NG THE CONVI CTI ON
BASED ONLY ON A GROUND NOT ENUMERATED IN THI S PARAGRAPH, and

(b) (i) he OR SHE has been pardoned upon the ground of innocence of
the crinme or crines for which he OR SHE was sentenced and which are the
grounds for the conplaint; or (ii) his OR HER judgnment of conviction was
reversed or vacated, and the accusatory instrunment dismssed or, if a
new trial was ordered, either he OR SHE was found not guilty at the new
trial or he OR SHE was not retried and the accusatory instrunent
di sm ssed; provided that the [judgenent] JUDGVENT of conviction was
reversed or vacated, and the accusatory instrunent was di sm ssed, on any
of the follow ng grounds: (A) paragraph [(a),] (b), (c)[ (e)] or (g) of
subdi vi si on one of section 440.10 of the crimnal procedure |law, or (B)
subdi vi si on one (where based upon grounds set forth in item (A) [hereof]
OF THIS PARAGRAPH), two, three (where the count disn ssed was the sole
basis for the inprisonnent conplained of) or five of section 470.20 of
the crimnal procedure law, or (C) conparable provisions of the former
code of crimnal procedure or subsequent law, or (D) SUBDIVISION SEVEN
OF SECTION 440.40 OF THE CRIM NAL PROCEDURE LAW OR (E) the statute, or
application thereof, on which the accusatory instrunent was based
viol ated the constitution of the United States or the state of New York;
OR (F) THE CLAI MANT'S CONVI CTI ON WAS VACATED UNDER ANOTHER SECTI ON OF
LAW NOT ENUMERATED I N THI S PARAGRAPH, BUT WHOSE APPLI CATION TO CLAIM
ANT' S CONVI CTI ON | NVOLVED FACTS AND Cl RCUMSTANCES THAT DI RECTLY SUPPORT
CLAI MANT' S ASSERTI ON OF | NNOCENCE; AND PROVI DED THAT, | N CASES WHERE THE
CONVI CTI ON MAY HAVE BEEN VACATED ON MORE THAN ONE GROUND, | NCLUDI NG ONE
OF THE GROUNDS ENUMERATED I N THI S PARAGRAPH, THE COURT OF CLAI M5 SHALL
NOT BE BOUND BY A DECI SION OF THE CRIM NAL COURT VACATI NG THE CONVI CTI ON
BASED ONLY ON A GROUND NOT ENUMERATED IN THI S PARAGRAPH, and

S 14. Subdivision 7 of section 995-b of the executive |law, as added
by chapter 737 of the laws of 1994, is anended and a new subdivision 1-a
is added to read as foll ows:

1-A. THE COW SSION IS AUTHORI ZED TO STUDY THE USE OF FORENSI C
EVI DENCE | N THE CRI M NAL JUSTI CE SYSTEM AND TO | DENTI FY AREAS IN WH CH
PROCEDURES SHOULD BE | MPROVED TO FURTHER THE GOALS OF EFFECTI VE, EFFI -
Cl ENT AND RELI ABLE USE OF SUCH EVI DENCE. THE COWM SSION MAY CONSI DER
VHETHER PROCEDURES SHOULD BE | MPROVED | N AREAS | NCLUDI NG BUT NOT LI M TED
TO THE COLLECTION, | NDEXING STORAGE, ANALYSIS, AND USE OF BI OLOG CAL
AND OTHER FORENSIC EVIDENCE, EDUCATION AND TRAIN NG PROFESSI ONAL
CERTI FI CATI ON;, FACI LI TY ACCREDI TATI ON; SCI ENTI FI C ANALYSI S OF EVI DENCE;
THE USE OF SUCH ANALYSI S I N JUDI Cl AL PROCEEDI NGS; AND QUALITY CONTROL
AND QUALITY ASSURANCE PROCEDURES. AS TO ANY SUCH AREAS THE COWM SSI ON
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MAY PROMULGATE NONBI NDI NG STANDARDS AND BEST PRACTI CES. THE FAILURE OF
ANY CRIM NAL JUSTICE AGENCY TO ADHERE TO SUCH STANDARDS OR BEST PRAC-
TI CES SHALL NOT CAUSE OTHERW SE ADM SSI BLE EVI DENCE TO BE | NADM SSI BLE
IN A CRIMNAL PROCEEDI NG OR CREATE ENTI TLEMENT TO ANY OTHER RELI EF
HONEVER, THE COVM SSI ON MAY ALSO MAKE RECOVMENDATI ONS FOR SUCH STANDARDS
TO BE MADE BI NDI NG THROUGH LEG SLATI VE OR ADM NI STRATI VE ACTI ON

7. The conmm ssion and DNA subconmittee may establish, appoint, and set
terms of nmenbers to as many advisory councils as it deens necessary to
provi de specialized expertise to the comm ssion with respect to EXI STI NG
AND new forensic technol ogies including DNA testing nethodol ogi es, AND
PROCEDURES FOR THE COLLECTI ON, HANDLI NG AND USE OF FORENSI C EVI DENCE.

S 15. If any section, subdivision, paragraph, clause, sentence,
phrase or other portion of this act is, for any reason, declared uncon-
stitutional or invalid, in whole or in part, by any court of conpetent
jurisdiction, such portion shall be deenmed severable, and such adjudi -
cated unconstitutionality or invalidity shall not affect the validity of
the remaining portions of this act, which remining portions shal
continue in full force and effect; provided, however, that if any
portion of section three, four, or five of this act is, for any reason,
decl ared unconstitutional or invalid, in whole or in part, by the court
of appeals, then sections three, four, and five of this act shall not be
deenmed severable from each other, and sections three, four, and five of
this act shall all cease to be of any effect whatsoever, it being the
intent of the legislature that the provisions in sections three, four,
and five of this act would not have been enacted except together.

S 16. This act shall take effect imedi ately; provided, however, that
t he anendnents to subdivision 7 of section 995 of the executive | aw nade
by section one of this act shall apply to designated offenses comitted
on or after such effective date; provided, further, that sections three,
four and five of this act shall take effect on the ninetieth day after
it shall have becone a |law, and that section five shall apply to al
identification procedures conducted on or after such effective date;
provi ded, further, that section six of this act shall take effect on the
one hundred eightieth day after it shall have become a I|aw, provided,
however, that ©prior to such effective date, the division of crimna
justice services, in cooperation with the state admnistrator of the
unified court system as well as any other public or private agency,
shal | undertake such neasures as may be necessary and appropriate to
update its crimnal history records with respect to crimnal cases for
whi ch no final disposition has been reported; and provided, further,
that section twelve of this act shall take effect on the first of Novem
ber next succeeding the date on which it shall have becone a | aw.



