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sec. 8 -- conmttee discharged, bill amended, ordered reprinted as
anmended and reconmitted to said comittee -- commttee discharged,
bill anended, ordered reprinted as anended and reconmitted to said
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AN ACT to anend the donestic relations |aw and the famly court act, in
relation to enacting the "D vorce Reform Act of 2010"

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "Divorce Reform Act of 2010".

S 2. Paragraph a of subdivision 1 of part B of section 236 of the
donmestic relations |aw, as anmended by chapter 884 of the laws of 1986,
is amended to read as foll ows:

a. The term "naintenance" shall mean paynents provided for in a valid
agreenent between the parties or awarded by the court in accordance with
t he provisions of subdivision six of this part, to be paid at fixed
intervals [for a definite or indefinite] ElI THER PERVANENTLY OR FOR A
FI XED period of tine, but an award of maintenance shall term nate upon
the death of either party or upon the recipient's valid or invalid
marriage, or upon nodification pursuant to paragraph [(b)] B of subdivi-
sion nine of [section two hundred thirty-six of] this part or section
two hundred forty-eight of this [chapter] ARTICLE. FAILURE TO STATE IN
AN AGREEMENT BETWEEN THE PARTIES, OR IN A COURT ORDER, THAT THE RECI PI -
ENT'S RE-MARRI AGE SHALL TERM NATE AN AWARD OF MAI NTENANCE, SHALL NOT
PREVENT THE TERM NATI ON OF SUCH MAI NTENANCE

S 3. Subparagraph 2 of paragraph d of subdivision 5 of part B of
section 236 of the donmestic relations |aw, as added by chapter 281 of
the laws of 1980, is anended to read as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(2) the duration of the marriage and the age and health of both
parties AND THE POST- DI VORCE STANDARDS OF LI VING OF THE PARTI ES;

S 4. The openi ng paragraph of paragraph a and paragraph c of subdivi-
sion 6 of part B of section 236 of +the donestic relations law, as
anended by chapter 884 of the |aws of 1986, are anmended to read as
fol | ows:

Except where the parties have entered into an agreenment pursuant to
subdivision three of this part providing for maintenance, in any matri -
noni al action the court nmay order tenporary nmintenance or rmaintenance
in such anpbunt as justice requires, having regard for the standard of
living of the parties established during the marriage, whether the party
in whose favor maintenance is granted |acks sufficient property and
income to provide for his or her reasonabl e needs and whet her the other
party has sufficient property or inconme to provide for the reasonable
needs of the other and the circunstances of the case [and of the respec-
tive parties. Such order]. IN THOSE SI TUATI ONS WHERE THE PARTY SEEKI NG
MAI NTENANCE | S UNABLE TO MAI NTAI N THE STANDARD OF LIVING OF THE PARTIES
ESTABLI SHED DURING THE MARRIAGE DUE TO THE DURATI ON OF THE MARRI AGE,
AGE, HEALTH, OR REDUCED OR LOST LI FETI ME EARNI NG CAPACITY, OR LOSS OF
HEALTH | NSURANCE BENEFI TS, OR THE NEEDS OF M NOR OR DEPENDENT CHI LDREN
THE COURT SHALL ORDER PERMANENT MAI NTENANCE, SUBJECT TO MODI FI CATI ON
PURSUANT TO PARAGRAPH B OF SUBDI VI SION NINE OF TH' S PART, | N AN AMOUNT
SUFFI CI ENT TO ELI M NATE THE DI SPARITY IN THE POST-DI VORCE STANDARD OF
LIVING OF THE PARTIES. ORDERS OF MAI NTENANCE shal|l be effective as of
the date of the application therefor, and any retroactive anmount of
mai nt enance due shall be paid in one sumor periodic sunms, as the court
shall direct, taking into account any anount of tenporary maintenance
which has been paid. In determ ning the anmount and duration of mainte-
nance the court shall consider:

c. [The court nmay award pernanent mai ntenance, but an award of] WHERE
THE COURT ORDERS PERMANENT MAI NTENANCE OR MAI NTENANCE FOR A FI XED PERI -
OD, mai ntenance shall term nate upon the death of either party or upon
the recipient's valid or invalid marriage, or upon nodification pursuant
to paragraph [(b)] B of subdivision nine of [section two hundred thir-
ty-six of] this part or section two hundred forty-eight of this [chap-
ter] ARTICLE. FAILURE TO STATE I N AN AGREEMENT BETWEEN THE PARTI ES, OR
IN A COURT ORDER, THAT THE RECI PI ENT' S RE- MARRI AGE SHALL TERM NATE AN
AWARD OF MAI NTENANCE, SHALL NOT PREVENT THE TERM NATI ON OF SUCH MAI NTE-
NANCE

S 5. Section 170 of the domestic relations law is anended by adding a
new subdivision 7 to read as foll ows:

(7) | RRECONCI LABLE DI FFERENCES HAVE ARI SEN BETWEEN THE PARTI ES SUCH
THAT THERE |'S NO REASONABLE PROSPECT OF RECONCI LI ATI ON. THERE SHALL BE A
PRESUMPTI ON THAT, AFTER TWELVE CONSECUTI VE MONTHS OF SEPARATE HABI TA-
TION, NO REASONABLE PROSPECT OF RECONCI LI ATI ON EXI STS. NOTHING IN THI' S
SUBDI VI SI ON SHALL RELI EVE A PARTY FROM H'S OR HER OBLI GATION TO COWLY
SUBSTANTI ALLY WTH ALL THE TERMS AND CONDI TI ONS OF ANY DECREE OR JUDG
MENT OF SEPARATI ON PURSUANT TO SUBDIVISION FIVE OF THHS SECTION OR OF
ANY WRI TTEN AGREEMENT OF SEPARATI ON PURSUANT TO SUBDI VI SION SI X OF TH' S
SECTI ON. THE COURT SHALL NOT AWARD SUMMARY JUDGVENT ON ANY CAUSE OF
ACTI ON BROUGHT PURSUANT TO THI' S SUBDI VI SION. | N THE ABSENCE OF A VALID
VWRI TTEN AND FULLY EXECUTED AGREEMENT OF SEPARATION, JUDGMVENT |IN AN
ACTI ON BROUGHT PURSUANT TO THI S SUBDI VI SI ON SHALL NOT BE GRANTED UNTI L
THE ECONOM C | SSUES BETWEEN THE PARTI ES, | NCLUDI NG BUT NOT LIMTED TO
THE DI STRI BUTI ON OF MARI TAL PROPERTY, SPOUSAL SUPPORT AND CHI LD SUPPORT
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AND CUSTODY AND VI SI TATI ON HAVE BEEN DECI DED BY THE COURT AND | NCORPO-
RATED | N THE FI NAL JUDGVENT OF DI VORCE

S 6. Subdivisions (a) and (b) of section 237 of the donestic relations
l aw, subdivision (a) as anended by chapter 482 of the laws of 1987 and
subdi vi sion (b) as amended by chapter 892 of the laws of 1986, are
amended to read as foll ows:

(a) In any action or proceeding brought (1) to annul a marriage or to
declare the nullity of a void marriage, or (2) for a separation, or (3)
for a divorce, or (4) to declare the validity or nullity of a judgnent
of divorce rendered agai nst a spouse who was the defendant in any action
outside the State of New York and did not appear therein where such
spouse asserts the nullity of such foreign judgnent, [or] (5) TO OBTAIN
MAI NTENANCE OR DI STRI BUTI ON OF PROPERTY FOLLOW NG A FORElI GN JUDGMVENT OF
DIVORCE, OR (6) to enjoin the prosecution in any other jurisdiction of
an action for a divorce, the court may direct either spouse or, where
an action for annulnent is nmaintained after the death of a spouse, nay
direct the person or persons nmintaining the action, to pay [such sum or
sums of noney] COUNSEL FEES AND FEES AND EXPENSES OF EXPERTS directly to
the attorney of the other spouse to enable [that spouse] THE OTHER
PARTY to carry on or defend the action or proceeding as, in the court's
di scretion, justice requires, having regard to the circunstances of the
case and of the respective parties. [Such direction nust be made in the
final judgnment in such action or proceeding, or by one or nore orders
fromtime to tine before final judgnent, or by both such order or orders
and the final judgnment; provided, however, such direction shall be nmade
prior to final judgment where it is shown that such order is required to
enabl e the petitioning party to properly proceed] THERE SHALL BE A
REBUTTABLE PRESUMPTI ON THAT COUNSEL FEES SHALL BE AWARDED TO THE LESS
MONI ED SPOUSE. | N EXERCI SING THE COURT'S DI SCRETION, THE COURT SHALL
SEEK TO ASSURE THAT EACH PARTY SHALL BE ADEQUATELY REPRESENTED AND THAT
VHERE FEES AND EXPENSES ARE TO BE AWARDED, THEY SHALL BE AWARDED ON A
TIMELY BASIS, PENDENTE LITE, SO AS TO ENABLE ADEQUATE REPRESENTATI ON
FROM THE COMMENCEMENT OF THE PROCEEDI NG APPLI CATI ONS FOR THE AWARD OF
FEES AND EXPENSES MAY BE MADE AT ANY TIME OR TIMES PRI OR TO FI NAL JUDG
MENT. BOTH PARTIES TO THE ACTION OR PROCEEDING AND THEIR RESPECTI VE
ATTORNEYS, SHALL FILE AN AFFIDAVIT WTH THE COURT DETAI LI NG THE FI NAN-
Cl AL AGREEMENT BETWEEN THE PARTY AND THE ATTORNEY. SUCH AFFI DAVIT SHALL
I NCLUDE THE AMOUNT OF ANY RETAI NER, THE AMOUNTS PAI D AND STILL OW NG
THEREUNDER, THE HOURLY AMOUNT CHARGED BY THE ATTORNEY, THE AMOUNTS PAI D
OR TO BE PAI D, ANY EXPERTS, AND ANY ADDI Tl ONAL COSTS, DI SBURSEMENTS OR
EXPENSES. Any applications for [counsel] fees and expenses may be mai n-
tained by the attorney for either spouse in his own name in the sane
proceedi ng. PAYMENT OF ANY RETAI NER FEES TO THE ATTORNEY FOR THE PETI -
TIONI NG PARTY SHALL NOT PRECLUDE ANY AWARDS OF FEES AND EXPENSES TO AN
APPLI CANT WH CH WOULD OTHERW SE BE ALLOWED UNDER THI S SECTI ON

(b) Upon any application to ENFORCE, annul or nodify an order or judg-
ment for alinmony, MAI NTENANCE, DI STRI BUTI VE AWARD, DI STRI BUTI ON OF MARI -
TAL PROPERTY or for custody, visitation, or maintenance of a child, made
as in section two hundred thirty-six or section two hundred forty OF
TH'S ARTI CLE provi ded, or upon any application by wit of habeas corpus
or by petition and order to show cause concerning custody, visitation or
mai nt enance of a child, the court may direct a spouse or parent to pay
[such sumor suns of noney for the prosecution or the defense of] COUN-
SEL FEES AND FEES AND EXPENSES OF EXPERTS DI RECTLY TO THE ATTORNEY OF
THE OTHER SPOUSE OR PARENT TO ENABLE THE OTHER PARTY TO CARRY ON OR
DEFEND t he application or proceeding by the other spouse or parent as,
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in the court's discretion, justice requires, having regard to the
ci rcunst ances of the case and of the respective parties. [Wth respect

to any such application or proceeding, such direction nmay be nade in the
order or judgment by which the particular application or proceeding is
finally determ ned, or by one or nore orders fromtine to time before
the final order or judgnment, or by both such order or orders and the
final order or judgrment] THERE SHALL BE A REBUTTABLE PRESUVPTI ON THAT
COUNSEL FEES SHALL BE AWARDED TO THE LESS MONI ED SPOUSE. | N EXERCI SI NG
THE COURT' S DI SCRETI ON, THE COURT SHALL SEEK TO ASSURE THAT EACH PARTY
SHALL BE ADEQUATELY REPRESENTED AND THAT WHERE FEES AND EXPENSES ARE TO
BE AWARDED, THEY SHALL BE AWARDED ON A TI MELY BASI'S, PENDENTE LITE, SO
AS TO ENABLE ADEQUATE REPRESENTATION FROM THE COWVMENCEMENT OF THE
PROCEEDI NG APPLI CATI ONS FOR THE AWARD OF FEES AND EXPENSES MAY BE MADE
AT ANY TIME OR TIMES PRI OR TO FI NAL JUDGVENT. BOTH PARTI ES TO THE ACTI ON
OR PROCEEDI NG AND THEI R RESPECTI VE ATTORNEYS, SHALL FILE AN AFFIDAVIT
W TH THE COURT DETAI LI NG THE FI NANCI AL AGREEMENT, BETWEEN THE PARTY AND
THE ATTORNEY. SUCH AFFI DAVI T SHALL | NCLUDE THE AMOUNT OF ANY RETAI NER

THE AMOUNTS PAID AND STILL OAN NG THEREUNDER, THE HOURLY AMOUNT CHARGED
BY THE ATTORNEY, THE AMOUNTS PAI D, OR TO BE PAI D, ANY EXPERTS, AND ANY
ADDI TI ONAL COSTS, DI SBURSEMENTS OR EXPENSES. Any applications for
[counsel] fees and expenses may be nmintained by the attorney for either
spouse in counsel's own nanme in the sane proceeding. [Representation by
an attorney pursuant to paragraph (b) of subdivision nine of section one
hundred el even-b of the social services |aw shall not preclude an award
of counsel fees to an applicant which woul d ot herwi se be all owed under
this section.] PAYMENT OF ANY RETAINER FEES TO THE ATTORNEY FOR THE
PETI TI ONI NG PARTY SHALL NOT PRECLUDE ANY AWARDS OF FEES AND EXPENSES TO
AN APPLI CANT VWHI CH WOULD OTHERW SE BE ALLOWAED UNDER THI S SECTI ON

S 7. Section 238 of the domestic relations |aw, as anmended by chapter
529 of the laws of 1978, is anended to read as foll ows:

S 238. Expenses in enforcement AND MODI FI CATI ON proceedi ngs. |In any
action or proceeding to [conpel the paynment of any sum of noney required
to be paid by] ENFORCE OR MODI FY ANY PROVI SION OF a judgnent or order
entered in an action for divorce, separation, annulnent [or], declara-
tion of nullity of a void marriage, DECLARATION OF VALIDITY OR NULLITY
OF A JUDGVENT OF DI VORCE RENDERED AGAI NST A SPOUSE WHO WAS THE DEFENDANT
IN ANY ACTION QUTSI DE THE STATE OF NEW YORK AND DI D NOT APPEAR THEREI N
VWHERE SUCH SPOUSE ASSERTS THE NULLI TY OF SUCH FOREI GN JUDGVENT, OR AN
| NJUNCTI ON  RESTRAI NI NG THE PROSECUTI ON | N ANY OTHER JURI SDI CTI ON OF AN
ACTION FOR A DIVORCE, or in any proceeding pursuant to section two
hundred forty-three, two hundred forty-four, two hundred forty-five, or
two hundred forty-six OF THIS ARTICLE, the court may in its discretion
require either party to pay |[the expenses of the other in bringing,
carrying on, or defending such action or proceeding] COUNSEL FEES AND
FEES AND EXPENSES OF EXPERTS DI RECTLY TO THE ATTORNEY OF THE OTHER PARTY
TO ENABLE THE OTHER PARTY TO CARRY ON OR DEFEND THE ACTI ON OR PROCEEDI NG
AS, IN THE COURT'S DI SCRETION, JUSTICE REQUI RES HAVI NG REGARD TO THE
Cl RCUMBTANCES OF THE CASE AND OF THE RESPECTI VE PARTIES. THERE SHALL BE
A REBUTTABLE PRESUMPTI ON THAT COUNSEL FEES SHALL BE AWARDED TO THE LESS
MONI ED SPOUSE. I n any such action or proceeding, applications for [coun-
sel] fees and expenses nay be nmaintained by the attorney for the respec-
tive parties in counsel's own nane and in counsel's own behalf. I'N
EXERCI SING THE COURT'S DI SCRETI ON, THE COURT SHALL SEEK TO ASSURE THAT
EACH PARTY SHALL BE ADEQUATELY REPRESENTED AND THAT WHERE FEES AND
EXPENSES ARE TO BE AWARDED, THEY SHALL BE AWARDED ON A Tl MELY BASI S,
PENDENTE LITE, SO AS TO ENABLE ADEQUATE REPRESENTATION FROM THE
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COMWENCEMENT OF THE PROCEEDI NG. APPLI CATI ONS FOR THE AWARD OF FEES AND
EXPENSES MAY BE MADE AT ANY TIME OR TI MES PRIOR TO FI NAL JUDGVENT. BOTH
PARTIES TO THE ACTION OR PROCEEDI NG AND THEI R RESPECTI VE ATTORNEYS,
SHALL FILE AN AFFI DAVIT W TH THE COURT DETAI LI NG THE FI NANCI AL AGREEMENT
BETWEEN THE PARTY AND THE ATTORNEY. SUCH AFFI DAVI T SHALL | NCLUDE THE
AMOUNT OF ANY RETAI NER, THE AMOUNTS PAI D AND STI LL OW NG THEREUNDER, THE
HOURLY AMOUNT CHARGED BY THE ATTORNEY, THE AMOUNTS PAID, OR TO BE PAID,
ANY EXPERTS, AND ANY ADD TIONAL COSTS, DI SBURSEMENTS OR EXPENSES.
PAYMENT OF ANY RETAI NER FEES TO THE ATTORNEY FOR THE PETITI ONI NG PARTY
SHALL NOT PRECLUDE ANY AWARDS OF FEES AND EXPENSES TO AN APPLI CANT WHI CH
WOULD OTHERW SE BE ALLOWED UNDER THI S SECTI ON.

S 8. Section 438 of the famly court act, as amended by chapter 892 of
the laws of 1986, is anended to read as foll ows:

S 438. Counsel fees. (a) In any proceeding under this article, includ-
i ng proceedi ngs for support of a spouse OR FORMER SPOUSE and chil dren OF
THE PARTIES, [or] for support of children only, [or at any hearing] IN
ANY PROCEEDI NG to nmodify or enforce an order entered in [that] A
proceeding UNDER THI'S ARTICLE, or a proceeding to nodify a decree of
di vorce, separation, or annulnent, including an appeal under article
eleven OF THI'S ACT, the court may all ow counsel fees [at any stage of
t he proceeding], AND FEES AND EXPENSES OF EXPERTS DI RECTLY, to the
attorney representing [the spouse, former spouse or person on behal f of
children] ANY PARTY TO ENABLE SUCH PARTY TO CARRY ON OR DEFEND THE
PROCEEDI NG AS, |IN THE COURT'S DI SCRETI ON, HAVI NG REGARD TO THE Cl RCUM
STANCES OF THE CASE AND OF THE RESPECTIVE PARTIES. THERE SHALL BE A
REBUTTABLE PRESUWMPTI ON THAT COUNSEL FEES SHALL BE AWARDED TO THE LESS
MONI ED SPOUSE. | N EXERCI SING THE COURT' S DI SCRETI ON, THE COURT SHALL
SEEK TO ASSURE THAT EACH PARTY SHALL BE ADEQUATELY REPRESENTED AND THAT
VWHERE FEES AND EXPENSES ARE TO BE AWARDED, THEY SHALL BE AWARDED ON A
TIMELY BASIS, PENDENTE LITE, SO AS TO ENABLE ADEQUATE REPRESENTATI ON
FROM THE COMMENCEMENT OF THE PROCEEDI NG APPLI CATIONS FOR THE AWARD OF
FEES AND EXPENSES MAY BE MADE AT ANY TIME OR TIMES PRI OR TO FI NAL JUDG
MENT. BOTH PARTIES TO THE ACTION OR PROCEEDING AND THEIR RESPECTI VE
ATTORNEYS SHALL FILE AN AFFIDAVIT WTH THE COURT DETAI LI NG THE FI NANCI AL
AGREEMENT BETWEEN THE PARTY AND THE ATTORNEY. SUCH AFFI DAVI T SHALL
| NCLUDE THE AMOUNT OF ANY RETAI NER, THE AMOUNTS PAID AND STILL OWNG
THEREUNDER, THE HOURLY AMOUNT CHARGED BY THE ATTORNEY, THE AMOUNTS PAI D,
OR TO BE PAID, ANY EXPERTS, AND ANY ADDI TI ONAL COSTS, DI SBURSEMENTS OR
EXPENSES. ANY APPLI CATI ONS FOR FEES AND EXPENSES MAY BE MAI NTAINED BY
THE ATTORNEY FOR EITHER SPOUSE |IN COUNSEL'S OM NAME | N THE SAME
PROCEEDI NG PAYMENT OF ANY RETAI NER FEES TO THE ATTORNEY FOR THE PETI -
TIONI NG PARTY SHALL NOT PRECLUDE ANY AWARDS OF FEES AND EXPENSES TO AN
APPLI CANT WH CH WOULD OTHERW SE BE ALLOWED UNDER THI S SECTI ON.

(b) I'n any proceeding for failure to obey any I awful order conpelling
paynment of support of a spouse or forner spouse and children, or of
children only, the court shall, upon a finding that such failure was
willful, order respondent to pay counsel fees AND FEES AND EXPENSES OF
EXPERTS DI RECTLY to the attorney representing the petitioner or person
on behalf of the children. [Representation by an attorney pursuant to
par agr aph (b) of subdivision nine of section one hundred el even-b of the
soci al services law shall not preclude an award of counsel fees to an
applicant which would otherwise be allowed under this section.] BOTH
PARTI ES TO THE ACTI ON OR PROCEEDI NG AND THEI R RESPECTI VE ATTORNEYS SHALL
FILE AN AFFIDAVIT WTH THE COURT DETAILING THE FINANCI AL AGREEMENT
BETWEEN THE PARTY AND THE ATTORNEY. SUCH AFFI DAVI T SHALL | NCLUDE THE
AMOUNT OF ANY RETAI NER, THE AMOUNTS PAI D AND STI LL OW NG THEREUNDER, THE
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HOURLY AMOUNT CHARGED BY THE ATTORNEY, THE AMOUNTS PAI D, OR TO BE PAID,
ANY EXPERTS AND ANY ADDI TI ONAL COSTS, DI SBURSEMENTS OR EXPENSES. ANY
APPLI CATI ON FOR FEES AND EXPENSES MAY BE MAI NTAI NED BY THE ATTORNEY FOR
El THER SPOUSE IN H'S OAMN NAME | N THE SAVE PROCEEDI NG PAYMENT OF ANY
RETAI NER FEES TO THE ATTORNEY FOR THE PETITIONING PARTY SHALL NOT
PRECLUDE ANY AWARDS OF FEES AND EXPENSES TO AN APPLI CANT WH CH WOULD
OTHERW SE BE ALLOWED UNDER THI S SECTI ON.

S 9. This act shall take effect on the sixtieth day after it shall
have becone a | aw and shall apply to any action or proceedi ng commenced
on or after such effective date.



