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STATE OF NEW YORK

5665
2009- 2010 Regul ar Sessi ons
I N SENATE
May 27, 2009

Introduced by Sens. DUANE, DI AZ, FOLEY, HASSELL- THOVPSON, MONTGOVERY
ONCRATO -- (at request of the Governor) -- read twice and ordered
printed, and when printed to be comritted to the Conmittee on Health

AN ACT to anmend the public health |aw and the agriculture and narkets
law, in relation to the posting of calorie content values for food
sold by retail food establishnments and retail food service operations

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. The legislature finds that rates of
obesity in the state of New York have increased to epidem c proportions.
obesity is associated with nunerous health problens, including, but not
limted to, diabetes, heart disease, cancer, osteoarthritis and asthng,
and carries a great public health cost. On average, Anericans consumne
one-third of their calories fromdining away from hone or purchasing
prepared neals to bring hone, and there is evidence that consuners find
it difficult to estinmate the calorie counts of typical restaurant neals.
It is inportant to ensure that consunmers are provided wth infornmation
sufficient to allowthemto nmake informed decisions about their dining
choi ces.

S 2. Section 1351 of the public health law is anmended to read as
fol | ows:

S 1351. Food places; duty to permt inspections. Every owner, opera-
tor, lessor, |essee or person in charge of any hotel, restaurant, dining
room dining car, drug store, soda fountain, steanboat or other place
engaged in the preparation, sale or service of food for and to the
general public, and every officer or other person in charge of any
public, penal or charitable institution in this state, shall permt the
commi ssioner or his duly authorized agents or enployees to have access
to all parts of any and all of such places herein nentioned wherein food
is stored, prepared or served for the purpose of ascertai ni ng whether
the provisions of sections thirteen hundred fifty to thirteen hundred

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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fifty-two, inclusive, AND SECTION TH RTEEN HUNDRED FI FTY- SEVEN of this
[chapter] ARTICLE, and the provisions of the sanitary code and
provi sions of |ocal ordinances or regul ati ons are bei ng observed.

S 3. The public health law is anended by adding a new section 1357 to
read as follows:

S 1357. RETAIL FOOD ESTABLI SHVENTS; POSTI NG OF CALORI E CONTENT VALUES.
1. WHENEVER USED I N THI S SECTI ON, UNLESS OTHERW SE EXPRESSLY STATED OR
UNLESS THE CONTEXT OR SUBJECT MATTER REQUI RES A DI FFERENT MEANI NG THE
FOLLOW NG TERMS SHALL HAVE THE MEANI NGS HEREI NAFTER SET FORTH OR | NDI -
CATED:

(A) "RETAIL FOOD ESTABLI SHVENT" MEANS ANY FOOD SERVI CE ESTABLI SHVENT
OR MOBI LE FOOD SERVI CE ESTABLI SHVENT, AS DEFI NED BY THE STATE SAN TARY
CODE, WHICH IS USED OR OPERATED FOR THE PURPCSE OF PREPARI NG AND SERVI NG
FOOD AT THE RETAIL LEVEL, AND 1S ONE OF A GROUP OF FI FTEEN OR MORE
RETAI L FOOD ESTABLI SHVENTS DO NG BUSI NESS NATI ONALLY THAT: (1) OFFER
FOR SALE SUBSTANTI ALLY THE SAME MENU | TEMS, | N SERVI NGS THAT ARE STAND-
ARDI ZED FOR PORTI ON SI ZE AND CONTENT; AND (I1) OPERATE UNDER COMVON
OMERSH P OR CONTROL, OPERATE AS FRANCHI SED QUTLETS OF A PARENT BUSI -
NESS, OR DO BUSI NESS UNDER THE SAVME NAME.

(B) "FOOD | TEM' MEANS A FOOD, AS DEFI NED BY THE STATE SAN TARY CODE,
VWHI CH | S OFFERED FOR SALE BY A RETAIL FOOD ESTABLI SHVENT | N STANDARDI ZED
S| ZES AND | NTENDED FOR | NDI VI DUAL PORTI ON SERVI CE.

(© "MENU' MEANS A PRINTED LI ST OR PRI NTED PI CTORI AL DI SPLAY OF FOOD
| TEMS AND THEI R PRI CES THAT ARE AVAI LABLE FOR SALE FROM A RETAIL FOOD
ESTABLI SHVENT, AND SHALL | NCLUDE MENUS DI STRI BUTED OR PROVI DED QUTSI DE
OF THE ESTABLI SHVENT.

(D) "MENU BOARD' SHALL MEAN ANY LIST OR PICTORIAL DI SPLAY OF FOOD
| TEMS AND THEIR PRICES THAT IS POSTED AND VI SIBLE: (1) WTH N A RETAIL
FOOD SERVI CE ESTABLI SHVENT, OR (I1) QUTSIDE OF A RETAIL FOOD ESTABLI SH
MENT FOR THE USE OF CUSTOVERS | N ORDERI NG FROM THE ESTABLI SHVENT' S
DRI VE- THROUGH.

(E) "MENU I TEM' SHALL MEAN ANY | NDI VI DUAL FOOD | TEM OR COMVBI NATI ON OF
FOOD | TEMS, THAT IS LI STED OR DI SPLAYED ON A RETAI L FOOD ESTABLI SHVENT' S
MENU OR MENU BOARD. THI'S TERM DOES NOT | NCLUDE: (1) TEMPORARY | TEMS THAT
ARE LI STED ON A MENU OR MENU BOARD FOR LESS THAN THIRTY DAYS IN ONE
CALENDAR YEAR, OR (I11) CONDI MENTS AND SI M LAR | TEMS PLACED ON A TABLE OR
COUNTER FOR GENERAL USE OR OTHERW SE PROVI DED W THOUT CHARGE.

(F) "CALORIE CONTENT VALUE" MEANS THE NUMBER OF CALORIES IN A FOOD
| TEM OR MENU I TEM I N THE SI ZE AND PORTI ON NORMALLY OFFERED FOR SALE, AS
DETERM NED PURSUANT TO A METHOD THAT COWPLI ES W TH SUBDI VI SI ON FI VE OF
THI S SECTI ON.

(G "DRIVE- THROUGH' MEANS AN AREA WHERE A CUSTOVER MAY PLACE AN ORDER
FOR AND RECElI VE MENU | TEMS WHI LE OCCUPYI NG A MOTOR VEHI CLE.

H "FOOD |ITEM TAG' MEANS A TAG LABEL OR PLACARD PLACED I N CLOSE
PROXIM TY TO A FOOD | TEM DI SPLAYED FOR SALE BY A RETAIL FOOD ESTABLI SH
MENT THAT | DENTI FI ES THE | TEM

2. (A) FOR EACH MENU | TEM OFFERED FOR SALE BY A RETAIL FOOD ESTABLI SH
MENT, THE TOTAL CALORI E CONTENT VALUE OF SUCH | TEM AS OFFERED FOR SALE
SHALL BE LI STED ON ALL OF THE ESTABLI SHVENT'S MENUS AND MENU BOARDS.
SUCH CALORIE CONTENT VALUE SHALL BE LI STED CLEARLY AND CONSPI CUOUSLY,
ADJACENT TO OR I N CLOSE PROXIM TY TO THE APPLI CABLE MENU | TEM SO THAT I T
| S CLEARLY ASSOCI ATED W TH SUCH | TEM AND IN A FONT AND FORMAT THAT IS
AT LEAST AS PROM NENT, |IN SIZE AND APPEARANCE, AS THAT USED TO PCST
El THER THE NAME OR PRI CE OF THE MENU | TEM

(B) CALORI E CONTENT VALUES AT DRI VE- THROUGH W NDOANS SHALL BE DI SPLAYED
ON El THER THE DRI VE- THROUGH MENU BOARD OR A STANCHI ON, ADJACENT TO SUCH



Co~NOoOUIT~hWNE

S. 5665 3

MENU BOARD, VWHI CH 1|S VISIBLE TO CUSTOVERS AT OR PRIOR TO THE PO NT OF
ORDERI NG, SO LONG AS THE CALCRI E CONTENT VALUE OF EACH MENU ITEM IS
LI STED CLEARLY AND CONSPI CUOUSLY, ADJACENT TO OR IN CLCSE PROXIM TY TO
THE APPLICABLE MENU ITEM SO THAT IT IS CLEARLY ASSCOCI ATED W TH SUCH
I TEM AND IN A FONT AND FORVAT THAT IS AT LEAST AS PROM NENT, [N SIZE
AND APPEARANCE, AS THAT USED TO POST EI THER THE NAME OR PRI CE OF THE
MENU | TEM ON THE MENU BQOARD.

(© FOR MENU | TEM5 OFFERED FOR SALE I N DI FFERENT FLAVORS OR VARI ETI ES,
THE RANGE OF CALORI E CONTENT VALUES SHONNG THE M N MM TO NAXI MUM
NUMBERS OF CALORIES FOR ALL FLAVORS AND VARI ETI ES OF THAT | TEM SHALL BE
LI STED FOR EACH SI ZE OFFERED FOR SALE ON MENUS AND MENU BOARDS.

(D) FOR COVBI NATI ONS OF DI FFERENT FOOD | TEMS LI STED OR PICTURED AS A
SINGLE MENU | TEM THE RANGE OF CALORI E CONTENT VALUES SHOW NG THE M NI -
MUM TO MAXI MUM NUMBERS OF CALORIES FOR ALL COMBI NATIONS OF THAT MENU
I TEM SHALL BE LISTED ON MENUS AND MENU BOARDS. |IF THERE IS ONLY ONE
PCSSI BLE CALCRI E TOTAL FOR THE COVBI NATI ON, THEN THAT TOTAL SHALL BE
LI STED ON MENUS AND MENU BOARDS.

(E) VWHEN A FOOD I TEM IS DI SPLAYED FOR SALE WTH A FOOD | TEM TAG SUCH
FOOD | TEM TAG SHALL | NCLUDE THE CALORI E CONTENT VALUE FOR THAT FOCD | TEM
IN A FONT AND FORMAT THAT IS AT LEAST AS PROM NENT, I N SI ZE AND APPEAR-
ANCE, AS THAT USED TO | DENTI FY THE | TEM

(F) NOTW THSTANDI NG ANY OTHER PROVI SION OF THI S SUBDI VI SI ON, THE CALO
RIE CONTENT VALUE OF AN ALCOHOLI C BEVERAGE OFFERED FOR SALE BY A RETAIL
FOOD ESTABLI SHVENT SHALL BE LISTED AS REQUI RED BY PARAGRAPH (B) OF
SUBDI VI SI ON THREE OF THI S SECTI ON.

3. (A) CALORIE CONTENT VALUES (I N KCAL) REQUI RED BY THI' S SECTI ON SHALL
BE BASED UPON A VERI FI ABLE ANALYSIS OF A FOOD OR MENU I TEM WH CH NAY
| NCLUDE THE USE OF NUTRI ENT DATABASES, LABORATORY TESTING OR OTHER
RELI ABLE METHODS OF ANALYSIS, AND SHALL BE ROUNDED TO THE NEAREST TEN
CALORI ES FOR CALORI E CONTENT VALUES ABOVE FIFTY CALORIES AND TO THE
NEAREST FIVE CALORIES FOR CALORI E CONTENT VALUES OF FI FTY CALORI ES AND
BELOW

(B) INLIEU OF LISTING A CALORIE CONTENT VALUE FOR EACH ALCOHOLIC
BEVERAGE OFFERED FOR SALE, A RETAIL FOOD ESTABLI SHVENT MAY LI ST AN AVER-
AGE CALORI E CONTENT VALUE PER STANDARD SERVI NG FOR EACH TYPE OF ALCCOHCOL-
|C BEVERAGE OFFERED FOR SALE BY THE ESTABLI SHVENT, ACCORDI NG TO REGU
LATI ONS OF THE DEPARTMENT.

4. DOCUMENTATI ON ESTABLI SHI NG THE RESULTS OF ANY ANALYSIS CONDUCTED
PURSUANT TO PARAGRAPH (A) OF SUBDI VISION THREE OF THI S SECTI ON FOR A
FOOD OR MENU | TEM SHALL BE NMAI NTAI NED BY THE ESTABLI SHMENT FOR AS LONG
AS THAT ITEM IS OFFERED FOR SALE AND FOR SUCH ADDI TI ONAL TI ME AS MAY BE
DEFI NED BY THE DEPARTMENT AND | N THE MANNER SPECI FI ED BY THE DEPARTMENT.

5. NOTHING IN TH S SECTI ON SHALL PRECLUDE A RETAIL FOOD ESTABLI SHVENT
FROM PROVI DI NG NUTRI TI ON | NFORVATI ON | N ADDI TI ON TO THAT REQUI RED UNDER
TH S SECTI ON.

6. A RETAIL FOOD ESTABLI SHVENT VI OLATES THE PROVI SI ONS OF THI S SECTI ON
| F THE ESTABLI SHVENT: (A) FAILS TO LIST CALORIE CONTENT VALUES AS
REQU RED BY THIS SECTION, (B) FAILS TO OBTAIN CALCRI E CONTENT VALUE
ANALYSES AND MAI NTAI N DOCUMENTATI ON OF SUCH ANALYSES AS REQUI RED BY THI S
SECTION;, OR (C) KNOW NGY OR RECKLESSLY LI STS ON MENUS, MENU BOARDS OR
FOOD | TEM TAGS CALORI E CONTENT VALUES THAT ARE MATERI ALLY | NCORRECT OR
M SLEADI NG

7. NOTHING IN TH' S SECTI ON SHALL BE CONSTRUED TO PROH BIT A MJN Cl -
PALITY OR OTHER UNIT OF LOCAL GOVERNMENT FROM ENACTI NG AMENDI NG, MADI -
FYI NG OR REPEALI NG A LOCAL LAW ORDI NANCE, OR RESOLUTI ON THAT | MPOSES
STRICTER CALCRI E OR MORE | NCLUSI VE NUTRI ENT LI STI NG OR PCSTI NG REQUI RE-
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MENTS ON RETAIL FOOD ESTABLI SHVENTS UNDER | TS JURI SDI CTION, PROVI DED
THAT THE M NI MUM REQUI REMENTS OF THI' S SECTI ON ARE IMET.

S 4. Section 500 of the agriculture and narkets |aw is anended by
addi ng a new subdivision 7 to read as foll ows:

7. (A) WHENEVER USED IN THI' S SUBDI VI SI ON, UNLESS OTHERW SE EXPRESSLY
STATED OR UNLESS THE CONTEXT OR SUBJECT MATTER REQUI RES A DI FFERENT
MEANI NG THE FOLLOW NG TERMS SHALL HAVE THE MEANINGS HEREI NAFTER SET
FORTH OR | NDI CATED:

(1) "RETAIL FOOD SERVICE OPERATION' MEANS AN AREA OF A RETAIL FOOD
STORE, AS DEFI NED BY PARAGRAPH (B) OF SUBDIVISION ONE OF THI'S SECTI ON:
(A) WHERE FOOD | S PREPARED FOR SALE AT THE RETAIL LEVEL | N READY- TO EAT,
| NDI VI DUAL PORTI ONS FOR CONSUMPTI ON ON OR OFF THE PREM SES; (B) WHICH IS
LOCATED W TH N A RETAIL FOOD STORE THAT IS ONE OF A GROUP OF FI FTEEN OR
MORE RETAI L FOOD STORES DO NG BUSI NESS NATI ONALLY AND OPERATI NG UNDER
COVWWON OMNERSHI P OR CONTROL, OPERATI NG AS FRANCHI SED OQUTLETS OF A PARENT
BUSI NESS, OR DO NG BUSI NESS UNDER THE SAME NAME; AND (C) WHI CH OFFERS
SUBSTANTI ALLY THE SAME MENU | TEM5 AS ARE OFFERED I N SIM LAR AREAS OF AT
LEAST FOURTEEN OTHER RETAIL FOOD STORES CONTAI NED | N THE GROUP DESCRI BED
I N CLAUSE (B) OF TH S SUBPARAGRAPH.

(1'l) "FOOD | TEM' MEANS A FOOD, AS DEFI NED BY SECTI ON ONE HUNDRED NI NE-
TY-EIGHT OF THIS CHAPTER, WHI CH IS OFFERED FOR SALE BY A RETAI L FOOD
SERVI CE OPERATI ON | N STANDARDI ZED SIZES AND | NTENDED FOR | NDI VI DUAL
PORTI ON SERVI CE.

(I'11) "MENU' MEANS A PRI NTED LI ST OR PRI NTED PI CTORI AL DI SPLAY OF FOOD
| TEMS AND THEIR PRI CES THAT ARE AVAI LABLE FOR SALE FROM A RETAI L FOOD
ESTABLI SHVENT, AND SHALL | NCLUDE MENUS DI STRI BUTED OR PROVI DED QUTSI DE
OF THE ESTABLI SHVENT.

(1V) "MENU BOARD' SHALL MEAN ANY LI ST OR PI CTORI AL DI SPLAY OF FOOD
| TEMS AND THEI R PRI CES THAT | S POSTED AND VI SIBLE WTH N A RETAIL FOOD
SERVI CE OPERATI ON.

“"MENU | TEM' SHALL MEAN ANY | NDI VI DUAL FOOD | TEM OR COMVBI NATI ON OF
FOOD | TEMS, THAT IS LI STED OR DI SPLAYED ON A RETAI L FOOD SERVI CE OPER-
ATION'S MENU OR MENU BOARD. THI S TERM DOES NOT | NCLUDE: (A) TEMPORARY
| TEMS THAT ARE LI STED ON A MENU OR MENU BOARD FOR LESS THAN THI RTY DAYS
I N ONE CALENDAR YEAR, OR (B) CONDI MENTS AND SIM LAR I TEMS PLACED ON A
TABLE OR COUNTER FOR GENERAL USE OR OTHERW SE PROVI DED W THOUT CHARGE.

(M) "CALORIE CONTENT VALUE" MEANS THE NUMBER OF CALORIES IN A FOOD
| TEM OR MENU I TEM I N THE SI ZE AND PORTI ON NORMALLY OFFERED FOR SALE, AS
DETERM NED PURSUANT TO A METHOD THAT COWPLI ES W TH PARAGRAPH (E) OF THI S
SUBDI VI SI ON.

(M) "FOOD |ITEM TAG' MEANS A TAG LABEL OR PLACARD PLACED I N CLCSE
PROXIM TY TO A FOOD | TEM DI SPLAYED FOR SALE BY A RETAIL FOOD SERVI CE
OPERATI ON THAT | DENTI FI ES THE | TEM

(B) (I) FOR EACH MENU | TEM OFFERED FOR SALE BY A RETAIL FOOD SERVI CE
OPERATI ON, THE TOTAL CALORI E CONTENT VALUE OF SUCH | TEM AS OFFERED FOR
SALE SHALL BE LISTED ON ALL OF THE OPERATI ON'S MENUS AND MENU BOARDS.
SUCH CALORI E CONTENT VALUE SHALL BE LI STED CLEARLY AND CONSPI CUOUSLY,
ADJACENT TO OR I N CLOSE PROXIM TY TO THE APPLI CABLE MENU | TEM SO THAT I T
IS CLEARLY ASSOCI ATED WTH SUCH | TEM AND IN A FONT AND FORMAT THAT IS
AT LEAST AS PROM NENT, I N SIZE AND APPEARANCE, AS THAT USED TO PCST
El THER THE NAME OR PRI CE OF THE MENU | TEM

(1) FOR MENU | TEMS OFFERED FOR SALE | N DI FFERENT FLAVORS OR VAR E-
TIES, THE RANGE OF CALORI E CONTENT VALUES SHOW NG THE M NI MUM TO MAXI MUM
NUMBERS OF CALORIES FOR ALL FLAVORS AND VARI ETIES OF THAT | TEM SHALL BE
LI STED FOR EACH SI ZE OFFERED FOR SALE ON MENUS AND MENU BOARDS.
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(1'11) FOR COVBI NATI ONS OF DI FFERENT FOOD | TEMS LI STED OR PI CTURED AS A
SINGLE MENU | TEM THE RANGE OF CALORI E CONTENT VALUES SHOW NG THE M NI -
MUM TO MAXI MUM NUMBERS OF CALORIES FOR ALL COMBI NATIONS OF THAT MENU
| TEM SHALL BE LISTED ON MENUS AND MENU BOARDS. | F THERE IS ONLY ONE
POSSI BLE CALORIE TOTAL FOR THE COVBI NATI ON, THEN THAT TOTAL SHALL BE
LI STED ON MENUS AND MENU BOARDS.

(1'V) WHEN A FOOD I TEM I S DI SPLAYED FOR SALE WTH A FOOD | TEM TAG SUCH
FOOD | TEM TAG SHALL | NCLUDE THE CALORI E CONTENT VALUE FOR THAT FOOD | TEM
IN A FONT AND FORMAT THAT IS AT LEAST AS PROM NENT, IN SI ZE AND APPEAR-
ANCE, AS THAT USED TO | DENTI FY THE | TEM

(© CALORIE CONTENT VALUES (IN KCAL) REQUI RED BY THI S SUBDI VI SI ON
SHALL BE BASED UPON A VERI FI ABLE ANALYSI S OF A FOOD OR MENU I TEM  WHI CH
MAY | NCLUDE THE USE OF NUTRI ENT DATABASES, LABORATORY TESTI NG, OR OTHER
RELI ABLE METHODS OF ANALYSI'S, AND SHALL BE ROUNDED TO THE NEAREST TEN
CALORIES FOR CALORIE CONTENT VALUES ABOVE FIFTY CALORIES AND TO THE
NEAREST FI VE CALORI ES FOR CALORI E CONTENT VALUES OF FI FTY CALORIES AND
BELOW

(D) DOCUMENTATI ON ESTABLI SHI NG THE RESULTS OF ANY ANALYSI S CONDUCTED
PURSUANT TO PARAGRAPH (C) OF THI'S SUBDIVISION FOR A FOOD OR MENU | TEM
SHALL BE MAI NTAI NED BY THE RETAI L FOOD SERVI CE OPERATI ON FOR AS LONG AS
THAT | TEM | S OFFERED FOR SALE AND FOR SUCH ADDI TIONAL TIME AS MAY BE
DEFI NED BY THE DEPARTMENT AND I N THE MANNER SPECI FI ED BY THE DEPARTMENT.

(E) NOTHING IN TH' S SUBDI VI SI ON SHALL PRECLUDE A RETAIL FOOD SERVI CE
OPERATI ON FROM PROVI DING NUTRI TION | NFORMATION IN ADDI TION TO THAT
REQUI RED UNDER THI' S SUBDI VI SI ON.

(F) A RETAIL FOOD SERVI CE OPERATI ON VI OLATES THE PROVI SIONS OF THI' S
SUBDI VI SION | F THE OPERATION: (1) FAILS TO POST CALORIE CONTENT VALUES
AS REQU RED BY THI'S SUBDIVISION;, (Il) FAILS TO OBTAIN CALORI E CONTENT
VALUE ANALYSES AND MAI NTAI N DOCUMENTATI ON OF SUCH ANALYSES AS REQUI RED
BY THIS SUBDIVISION, OR (IIl) KNONNGY OR RECKLESSLY LI STS ON MENUS,
MENU BOARDS OR FOOD | TEM TAGS CALORI E CONTENT VALUES THAT ARE MATERI ALLY
| NCORRECT OR M SLEADI NG

S 5. This act shall take effect January 1, 2010, except that the
comm ssioner of health and the comm ssioner of agriculture and markets
are authorized to adopt, amend or repeal, on an energency basis if
necessary, any regulation necessary to inplenment any provision of this
act on its effective date.



