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STATE OF NEW YORK

5614
2009- 2010 Regul ar Sessi ons
I N SENATE
May 21, 2009

Introduced by Sen. VALESKY -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Conmerce, Economic Devel -
oprment and Smal | Busi ness

AN ACT to amend the alcoholic beverage control law, in relation to
agreenents between snall brewers and beer whol esal ers

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 4 of section 55-c of the al coholic beverage
control law is anended by addi ng a new paragraph (c) to read as foll ows:

(C) NOTW THSTANDI NG ANY PROVI SION OF THI' S SUBDI VI SI ON TO THE CONTRARY:

(1) ANY BREWER W TH AN ANNUAL VOLUMVE AS DEFINED IN TH'S PARAGRAPH OF
LESS THAN THREE HUNDRED THOUSAND BARRELS OF BEER AND WHOSE SALES TO AN
AFFECTED BEER WHOLESALER ARE THREE PERCENT OR LESS OF THE BEER WHOLE-
SALER S TOTAL ANNUAL BRAND SALES MEASURED | N CASE EQUI VALENT SALES OF
TVENTY- FOUR- - TWVELVE OUNCE UNI' TS, HEREI NAFTER REFERRED TO AS " COVERED
BREVERS, © MAY TERM NATE AN AGREEMENT W TH ANY BEER WHOLESALER W THOUT
HAVI NG GOOD CAUSE FOR SUCH TERM NATI ON, AS DEFI NED | N PARAGRAPH (E) OF
SUBDIVISION TWO OF THI S SECTI ON, AND SHALL NOT BE SUBJECT TO LI ABILITY
TO THE BEER WHOLESALER UNDER PARAGRAPH (B) OF SUBDI VI SION SEVEN OF THI' S
SECTI ON PROVI DED THAT, PRI OR TO THE EFFECTI VE DATE OF THE TERM NATI ON,
SUCH COVERED BREWER PAYS THE BEER WHOLESALER THE FAIR MARKET VALUE OF
THE DI STRIBUTION RIGHTS WHI CH WLL BE LOST OR DI M NI SHED BY REASON OF
THE TERM NATION. | F SUCH BREMER AND BEER WHOLESALER CANNOT MJTUALLY
AGREE TO THE FAIR MARKET VALUE OF THE APPLI CABLE DI STRI BUTI ON RI GHTS
LOST OR DI M NI SHED BY REASON OF THE TERM NATI ON, THEN THE COVERED BREVER
SHALL PAY THE BEER WHOLESALER A GOOD FAI TH ESTI MATE OF THE FAIR MARKET
VALUE OF THE APPLI CABLE DI STRI BUTI ON RI GHTS.

(1'l) I'F THE BEER WHOLESALER BElI NG TERM NATED UNDER SUBPARAGRAPH (1) OF
TH'S PARAGRAPH DI SPUTES THAT THE PAYMENT MADE BY THE COVERED BREVWER WAS
LESS THAN THE FAIR MARKET VALUE OF THE DI STRIBUTION RIGHTS, THEN THE
BEER WHOLESALER MAY WTHI N FORTY-FI VE DAYS OF TERM NATI ON SUBM T THE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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QUESTI ON OF FAI R MARKET VALUE OF THE APPLI CABLE DI STRI BUTI ON RI GHTS LOST
OR DI M NI SHED BY REASON OF THE TERM NATI ON TO BI NDI NG ARBI TRATI ON BEFORE
A PANEL OF THREE NEUTRAL ARBI TRATORS APPO NTED I N ACCORDANCE W TH THE
COMMVERCI AL ARBI TRATI ON RULES OF THE AMERI CAN ARBI TRATI ON ASSOCI ATI ON,
VH CH PANEL SHALL DETERM NE BY MAJORITY DECI SION VWHETHER THE COVERED
BREWER S PAYMENT MEETS THE REQUI REMENTS OF SUBPARAGRAPH (1) OF THI S
PARAGRAPH. | F THE ARBI TRATI ON PANEL RULES THAT THE PAYMENT MADE BY SUCH
BREWER TO THE BEER WHOLESALER UPON TERM NATI ON WAS LESS THAN THE FAI R
MARKET VALUE OF DI STRI BUTI ON RI GHTS LOST OR DI M NI SHED BY REASON OF THE
TERM NATI ON, THEN THE COVERED BREWER SHALL PAY THE BEER WHOLESALER THE
DI FFERENCE BETWEEN THE PAYMENT MADE TO THE BEER WHOLESALER AND THE
DETERM NED FAIR MARKET VALUE PLUS | NTEREST. | F THE ARBI TRATI ON PANEL
RULES THAT THE PAYMENT MADE BY SUCH BREWER TO THE BEER WHOLESALER UPON
TERM NATION WAS MORE THAN THE FAI R MARKET VALUE OF DI STRI BUTI ON RI GHTS
LOST OR DI M NI SHED BY REASON OF THE TERM NATI ON, THEN THE BEER WHOLE-
SALER SHALL PAY THE COVERED BREWER THE DI FFERENCE BETWEEN THE PAYMENT
MADE TO THE BEER WHOLESALER AND THE DETERM NED FAIR MARKET VALUE PLUS
| NTEREST. ALL ARBITRATION FEES AND EXPENSES SHALL BE EQUALLY DI VI DED
AMONG THE PARTI ES TO THE ARBI TRATI ON EXCEPT | F THE ARBI TRATI ON PANEL
DETERM NES THAT THE BREWER S PAYMENT UPON TERM NATI ON WAS NOT A GOOD
FAI TH ESTI MATE OF THE FAI R MARKET VALUE, THEN THE PANEL MAY AWARD UP TO
ONE HUNDRED PERCENT OF THE ARBI TRATI ON COSTS TO THE COVERED BREVER.

(1'11) NOTW THSTANDI NG ANY PROVI SION OF THI S SECTI ON TO THE CONTRARY,
FOR PURPCSES OF THI S PARAGRAPH, THE TERM "BREWER' SHALL MEAN ANY PERSON
OR ENTITY ENGAGED PRI MARILY I N BUSI NESS AS A BREVER OR MANUFACTURER OF
BEER.

(1V) FOR THE PURPCSES OF THI S PARAGRAPH, THE TERM "BEER WHOLESALER'
SHALL MEAN ANY WHOLESALER FOR WHOM LESS THAN FI FTY PERCENT OF I TS TOTAL
ANNUAL BRAND SALES MEASURED IN CASE  EQUI VALENT  SALES OF
TVENTY- FOUR- - TWELVE OUNCE UNI TS ARE DERI VED FROM SALES BY SUCH COVERED
BREVWERS OR ANY OTHER COWVPANY CONTROLLED BY SUCH WHOLESALER OR WH CH
CONTROLS SUCH WHOLESALER IN HI'S OR HER EXCLUSI VE TERRI TORY.

(V) FOR THE PURPCSE OF THI S PARAGRAPH, THE TERM " ANNUAL VOLUME" SHALL
MEAN: (1) THE AGGREGATE NUMBER OF BARRELS OF BEER, UNDER TRADEMARKS
OMED BY THE COVERED BREWER AND BREVED, DI RECTLY OR | NDI RECTLY, BY OR ON
BEHALF OF THE SUCH BREWER DURI NG THE MEASURI NG PERI OD, ON A WORLDW DE
BASI S, PLUS (2) THE AGGREGATE NUMBER OF BARRELS OF BEER BREWED, DURI NG
THE MEASURI NG PERI OD, DI RECTLY OR |INDI RECTLY, BY OR ON BEHALF OF ANY
PERSON OR ENTITY WH CH, AT ANY TIME DURING THE MEASURI NG PERI OD,
CONTROLLED, WAS CONTROLLED BY OR WAS UNDER COVMON CONTROL W TH SUCH
BREVER, ON A WORLDW DE BASIS. ANNUAL VOLUME SHALL NOT | NCLUDE BEER
BREWED UNDER CONTRACT FOR ANY OTHER BREWER. THERE SHALL BE NO DOUBLE
COUNTI NG OF THE SAME BARRELS OF BEER UNDER CLAUSES ONE AND TWO OF THI'S
SUBPARAGRAPH.

(M) FOR THE PURPCSES OF THI S PARAGRAPH, THE TERM " MEASURI NG PERI OD"
SHALL MEAN THE TWELVE MONTH CALENDAR PERI OD | MVEDI ATELY PRECEDI NG THE
DATE NOTICE OF TERM NATI ON, AS REQUI RED UNDER SUBPARAGRAPH (1) OF THI S
PARAGRAPH, WAS G VEN BY A BREWER TO THE BEER WHOLESALER.

S 2. This act shall take effect immediately.



