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STATE OF NEW YORK
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2009- 2010 Regul ar Sessi ons
I N SENATE
April 30, 2009

Introduced by Sen. KLEIN -- read twi ce and ordered printed, and when
printed to be conmtted to the Commttee on Finance -- comttee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted

to said conm ttee

AN ACT to amend the state finance law, in relation to damages for del ay
clauses in public contracts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The state finance |law is anended by addi ng a new section
138-b to read as foll ows:

S 138-B. DAMAGES FOR DELAY | N PUBLI C CONTRACTS. 1. ALL CONTRACTS
MADE AND AWARDED BY THE STATE, ANY STATE AGENCY, PUBLI C DEPARTMENT,
MUNI Cl PAL CORPORATI ON, PUBLIC AUTHORITY, PUBLIC BENEFIT CORPORATI ON,
SCHOOL DI STRICT OR A COW SSI ON APPO NTED PURSUANT TO LAW ( HEREI NAFTER
REFERRED TO IN THIS SECTION AS A "PUBLIC OMER') FOR  DESI G\,
CONSTRUCTI ON, RECONSTRUCTI ON, DEMCLI TI ON, ALTERATI ON, REPAI R OR | MPROVE-
MENT OF ANY PUBLI C WORKS SHALL CONTAIN A CLAUSE WHI CH ALLONS A CONTRAC-
TOR TO MAKE CLAIM FOR ALL ADDI Tl ONAL COSTS FROM THE CAUSES LI STED BELOW
ATTRI BUTABLE TO DELAY | N THE PERFORMANCE OF THI S CONTRACT, OCCASI ONED BY
ANY ACT OR OM SSI ON TO ACT BY THE PUBLI C OAMNER OR ANY OF I TS REPRESEN-
TATI VES.

(A) THE FAILURE OF THE PUBLIC OAMNER TO TAKE REASONABLE MEASURES TO
COORDI NATE AND PROGRESS THE PRQIECT WORK.

(B) EXTENDED DELAYS ATTRI BUTABLE TO THE PUBLI C OANER | N THE REVIEW OR
| SSUANCE OF CHANGE ORDERS OR FI ELD ORDERS, | N SHOP DRAW NG REVI EWs OR
APPROVALS OR AS A RESULT OF THE CUMJLATIVE |MPACT OF |INDIVIDUAL OR
MULTI PLE CHANGE ORDERS, WH CH CONSTI TUTE A QUALI TATI VE CHANGE TO THE
PRQJIECT WORK AND WHI CH HAVE A VERI FI ABLE AND MATERI AL | MPACT ON PRQJECT
COSTS.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD10394- 04- 9



Co~NOoOUIT~hWNE

S. 5411--A 2

(© THE UNAVAI LABI LI TY OF THE SI TE CAUSED BY THE PUBLI C OA\NER FOR SUCH
AN EXTENDED PERIOD OF TIME WHI CH SI GNI FI CANTLY AFFECTS THE SCHEDULED
COVPLETI ON OF THE CONTRACT.

(D) THE | SSUANCE BY THE PUBLI C ONNER OF A STOP WORK ORDER RELATI VE TO
A SUBSTANTI AL PORTI ON OF THE PRQJECT WORK FOR A PERI OD EXCEEDI NG THI RTY
DAYS.

(E) UNANTI Cl PATED AND UNDI SCLOSED CHANGES | N THE NATURE OF THE PRQIECT
WORK DUE TO DIFFERING SITE CONDI TIONS WHI CH SI GNI FI CANTLY AFFECT THE
SCHEDULED COVPLETI ON OF THE CONTRACT.

2.  ANY CONTRACTUAL PROVI SION WAIVING  MODI FYING OR ABROGATING IN
VHOLE OR IN PART, THE RI GHT OF CONTRACTORS TO A CLAI M UNDER SUBDI VI SI ON
ONE OF THI' S SECTI ON SHALL BE NULL, VO D AND UNENFORCEABLE.

3. WHEN SUBM TTI NG ANY SUCH CLAIM AGAINST THE PUBLIC OMNER, THE
CONTRACTOR, FOR | TSELF AND/ OR ON BEHALF OF ANY CLAI M NG SUBCONTRACTOR OR
MATERI ALMAN, SHALL CERTIFY I N WRI TI NG AND UNDER QATH:

(A) THAT THE SUPPORTI NG DATA | S ACCURATE AND COVPLETE TO THE CONTRAC-
TOR S BEST KNOALEDGE OR BELI EF, AND THAT OF ANY CLAIM NG SUBCONTRACTOR
OR MATERI ALMAN; AND

(B) THAT THE AMOUNT OF THE CLAI M | TSELF REFLECTS WHAT THE CONTRACTOR,
SUBCONTRACTOR ANDY OR MATERI ALMAN | N GOOD FAI TH BELI EVE TO BE THE PUBLI C
OMER S LI ABILITY.

S 2. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw.



