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STATE OF NEW YORK

5109
2009- 2010 Regul ar Sessi ons
I N SENATE
April 27, 2009

Introduced by Sen. SAVINO -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Labor

AN ACT to anend the labor law, in relation to an action for danages
against a contractor for failure to pay prevailing wages or taxes,
contri butions, assessnments or benefits

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The labor law is anended by adding a new section 220-i to
read as foll ows:

S 220-1. ACTI ON FOR DAMAGES AGAI NST CONTRACTOR FOR FAILURE TO PAY
PREVAI LI NG WAGES OR TAXES, CONTRI BUTI ONS, ASSESSMENTS OR BENEFI TS. 1.
ANY PERSON WHO SUBM TS A BID DI RECTLY TO A PUBLI C BODY FOR A CONTRACT
FOR ANY PUBLI C WORK SUBJECT TO THE PROVI SIONS OF THI'S ARTI CLE AND | S NOT
AWARDED THE CONTRACT AND WHOSE BID IS THE LONEST BI D OTHER THAN THE BI D
ACCEPTED BY THE PUBLI C BODY OR, |F, PURSUANT TO LAW THE CONTRACT IS
AWARDED ON THE BASI S OF FACTORS OTHER THAN OR I N ADDI TION TO THE LOWEST
BID, WHOSE BID | S THE H GHEST | N RANK OTHER THAN THE BI D ACCEPTED BY THE
PUBLI C BODY, HEREI NAFTER SHALL BE REFERRED TO IN THIS SECTION AS THE
PLAI NTI FF, MAY BRING AN ACTION FOR DAMAGES IN A COURT OF COVPETENT
JURI SDI CTI ON  AGAINST THE CONTRACTOR WHO WAS DI RECTLY AWARDED THE
CONTRACT BY THE PUBLIC BODY OR ANY SUBCONTRACTOR OF THAT CONTRACTOR,
HEREI NAFTER SHALL BE REFERRED TO IN THIS SECTION AS THE DEFENDANT,
ALLEG NG THAT THE DEFENDANT HAS, |IN CONNECTI ON W TH WORK PERFORMED
PURSUANT TO THE CONTRACT, VI COLATED THE PROVISIONS OF THI'S ARTICLE OR
FAILED TO PAY ANY CONTRI BUTI ON, TAX, ASSESSMENT OR BENEFI T REQUI RED BY
ANY OTHER APPLI CABLE LAW |F THERE | S MORE THAN ONE LOSING BIDDER, A
BIDDER WTH A H GHER BID THAN THE SECOND LOWEST BI DDER OR LOAER RANK
THAN THE SECOND HI GHEST RANK, |F, PURSUANT TO LAW THE CONTRACT IS
AWARDED ON THE BASI S OF FACTORS OTHER THAN OR | N ADDI TI ON TO THE LOWEST
BI D, MAY BRI NG AN ACTION | F THAT BIDDER G VES WRITTEN NOTICE OF H'S OR
HER | NTENTION TO BRING AN ACTION, TO THE COW SSI ONER AND NONE OF THE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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OTHER BI DDERS FI LES AN ACTION WTH N THI RTY DAYS FOLLOWN NG THE DATE OF
RECEIPT OF WRITTEN NOTICE TO THE DEPARTMENT. THE WRI TTEN NOTI CE OF
I NTENTI ON TO BRI NG AN ACTI ON MJUST CONTAIN THE FOLLOW NG A. A STATEMENT
OF THE SPECI FI C VI OLATI ONS OR FAI LURES TO PAY ALLECGEDLY COWM TTED, WH CH
SHALL NOT PRECLUDE, |IN THE COURSE OF THE ACTI ON, CONSI DERATI ON OF OTHER
VI OLATI ONS OR FAI LURES TO PAY AS MAY BE REVEALED IN THE COURSE OF
DI SCOVERY,

B. A STATEMENT THAT THE ACTION IS TO BE FILED PURSUANT TO THI S
SECTI ON, AND

C. A STATEMENT THAT THE OTHER Bl DDERS MAY HAVE THE RIGHT TO FILE AN
ACTI ON AND WLL BE PRECLUDED FROM DA NG SO | F THEY DO NOT FI LE AN ACTI ON
WTH N TH RTY DAYS OF THE WRI TTEN NOTI CE TO THE DEPARTMENT. | F NO OTHER
LCSI NG Bl DDER SO FI LES AN ACTION WTHIN TH RTY DAYS O THE WRI TTEN
NOTI CE TO THE DEPARTMENT, THE LGOSI NG Bl DDER WHO SENT THE WRI TTEN NOTI CE
SHALL FI LE AN ACTI ON PURSUANT TO THI S SECTI ON W THI N FI FTEEN DAYS OF THE
LAST DAY ANY LOSI NG Bl DDER COULD HAVE SENT WRI TTEN NOTI CE TO THE DEPART-
MENT OF AN I NTENTION TO FI LE AN ACTION. | F MORE THAN ONE BI DDER FI LES AN
ACTI ON, ALL ACTIONS OTHER THAN THAT FI LED BY THE BI DDER WHOSE BID IS THE
LONEST OF THE BI DDERS WHO FI LED ACTIONS, OR, |F, PURSUANT TO LAW THE
CONTRACT IS AWARDED ON THE BASI S OF FACTORS OTHER THAN OR I'N ADDI TI ON TO
THE LOWNEST BID, WHOSE BID 1S THE H GHEST I N RANK OF THE Bl DDERS WHO
FI LED ACTIONS, SHALL BE DI SM SSED.

2. UPON A FINDI NG BY THE COURT THAT THE PLAINTIFF WAS A RESPONSI BLE
BIDDER FOR THE CONTRACT AND A FINDI NG THAT ONE OR MORE DEFENDANTS
VI OLATED THE PROVI SIONS OF THI S ARTI CLE OR FAILED TO PAY ANY CONTRI B-
UTI ON, TAX, ASSESSMENT OR BENEFI T REQUI RED BY ANY OTHER APPLI CABLE LAW
I N CONNECTI ON W TH WORK PERFORMED PURSUANT TO THE CONTRACT, AND THAT THE
PLAI NTI FF SUBM TTED A BI D FOR THE CONTRACT VWH CH WAS LESS THAN THE SUM
TOTAL OF THE BI D ACCEPTED BY THE PUBLI C BODY PLUS ANY ADDI TI ONAL AMOUNT
THAT THE DEFENDANT OR DEFENDANTS WOULD HAVE PAI D DURI NG THE TERM OF THE
CONTRACT TO BE I N FULL COVPLI ANCE WTH THI' S ARTI CLE AND OTHER APPLI CABLE
LAWS | N CONNECTI ON W TH THE CONTRACT, THE COURT SHALL ORDER THE DEFEND-
ANT OR DEFENDANTS TO PAY TO THE PLAI NTI FF THE ENTI RE AMOUNT OF DAMAGES
SUSTAINED PLUS COSTS AND REASONABLE ATTORNEY' S FEES OR, | F THE COURT
FI NDS THE NONCOVPLI ANCE TO BE | NTENTI ONAL, THREE TIMES THE AMOUNT OF
DAVAGES SUSTAI NED PLUS COSTS AND REASONABLE ATTORNEY' S FEES, EXCEPT THAT
THE COURT SHALL ORDER NO PAYMENT TO THE PLAINTIFF I F THE COURT FI NDS
THAT THE VI CLATI ON OR FAI LURE TO PAY WAS CAUSED BY M NOR RECORD KEEPI NG
M STAKES OR M NOR COVPUTATI ONAL ERRORS OR BY OTHER M NOR M STAKES. THE
OCCURRENCE OF MORE THAN TWO VI OLATI ONS OR FAI LURES TO PAY SHALL LEAD TO
THE REBUTTABLE PRESUMPTI ON THAT THE VI OLATI ON OR FAI LURE TO PAY AT | SSUE
IS NOIT MNOR | F THERE ARE TWO OR MORE DEFENDANTS, THE COURT SHALL ALLG
CATE THE PAYMENTS FOR DAVAGES SUSTAI NED AND ATTORNEY' S FEES AMONG THE
DEFENDANTS | N A REASONABLE MANNER. NOTHING IN TH S SECTION SHALL BE
CONSTRUED AS REQUI RING PAYMENTS TO A PLAINTIFF BY ANY CONTRACTOR OR
SUBCONTRACTOR WHO HAS NOT VI OLATED THE PROVISIONS OF THI S ARTICLE OR
FAILED TO PAY ANY CONTRI BUTI ON, TAX, ASSESSMENT OR BENEFI T REQUI RED BY
ANY OTHER APPLI CABLE LAW I N CONNECTI ON W TH WORK PERFORMED PURSUANT TO
THE CONTRACT. A PLAI NTI FF MAY DESI GNATE AN AGENT OR REPRESENTATI VE TO
MAI NTAIN THE ACTION | F THE VI OLATI ON OR FAI LURE TO PAY HAS AN ADVERSE
EFFECT ON THE AGENT OR REPRESENTATI VE OR, |F THE AGENT OR REPRESENTATI VE
IS AN ORGANI ZATI ON OR ASSCOCI ATI ON, OR ANY MEMBER OF THE ORGANI ZATI ON OR
ASSCCI ATION. | F THE PLAINTI FF  PREVAILS, THE AGENT OR REPRESENTATI VE
SHALL BE ENTITLED TO REI MBURSEMENT FOR COSTS AND REASONABLE ATTORNEY' S
FEES OF THE AGENT OR REPRESENTATI VE BUT NOT TO A FI NANCI AL | NTEREST IN
THE DAMAGES AWARDED.
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3. FOR THE PURPCSES OF THI S SECTI ON, THE DAMAGES SUSTAI NED BY A PLAI N-
TI FF SHALL | NCLUDE THE PLAI NTI FF' S COSTS OF PREPARI NG AND SUBM TTI NG THE
BID AND MAY, |F SOUGHT BY THE PLAI NTI FF, | NCLUDE PROFI TS THAT THE COURT
DETERM NES THE PLAI NTI FF WOULD HAVE MADE |F THE PLAINTIFF HAD BEEN
AWARDED THE CONTRACT AND COWPLI ED WTH THI S ARTI CLE AND OTHER APPLI CABLE
LAVS.

4. |F THE COURT DETERM NES THAT THE DEFENDANT DI D NOT, | N CONNECTI ON
W TH WORK PERFORMED PURSUANT TO THE CONTRACT, VI OLATE THE PROVI SIONS OF
TH'S ARTI CLE OR FAIL TO PAY ANY CONTRI BUTI ON, TAX, ASSESSMENT OR BENEFI T
REQUI RED BY OTHER APPLI CABLE LAW THE COURT SHALL ORDER THE PLAI NTI FF TO
PAY THE COSTS AND REASONABLE ATTORNEY' S FEES OF THE DEFENDANT.

5. AS USED IN THI S SECTI ON:

A.  "PERSON' MEANS ANY | NDI VI DUAL, CORPORATI ON, COVPANY, PARTNERSHI P,
FI RM ASSCCI ATI ON OR BUSI NESS;

B. "CONTRACTOR' MEANS A PERSON WHO IS DI RECTLY AWARDED A CONTRACT FOR
A PUBLI C WORK BY A PUBLI C BODY; AND

C. " SUBCONTRACTOR' MEANS ANY SUBCONTRACTOR OR LOWER TI ER SUBCONTRACTOR
OF A CONTRACTOR.

S 2. This act shall take effect imediately.



