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STATE OF NEW YORK

4978
2009- 2010 Regul ar Sessi ons
I N SENATE
April 27, 2009

Introduced by Sen. DIAZ -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the penal law, in relation to enacting the crimnal
street gang related crines act

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "crimnal street gang related crines act”.

S 2. The penal law is anended by adding a new article 486 to read as
fol | ows:

ARTI CLE 486
CRI M NAL STREET GANG RELATED CRI MES
SECTI ON 486. 00 LEG SLATI VE FI NDI NGS.
486. 05 DEFI NI TI ONS.
486. 10 CRIM NAL STREET GANG RELATED CRI ME.
486. 15 SENTENCI NG
S 486. 00 LEG SLATI VE FI NDI NGS.

THE LEG SLATURE FI NDS AND DETERM NES AS FOLLONS: GANG RELATED CRIME
HAS CONTI NUED TO | NCREASE | N AMERI CAN SOCI ETY. IT I'S NO LONGER UNCOMVON
FOR GANGS TO SOLICI' T YOUNGSTERS IN THE ELEMENTARY SCHOOLS TO JAN IN
THEIR CRIM NAL ACTIVITY. TOUGHER, NEW LAWS ARE REQUI RED TO BREAK THESE
GANGS. IT IS TIME TO START GO NG AFTER GANGS AS Ve DID WTH ORGAN ZED
CRI MVE.

THI'S ARTICLE | NCREASES PENALTI ES FOR VARI OUS VI OLENT CRI MES THAT ARE
PERPETRATED | N THE FURTHERANCE OF GANG ACTIVITY. THE CONCEPT IS SIM LAR
TO THE LAW THE STATE ENACTED TO DEAL W TH Bl AS RELATED CRI MES. THE
PENALTY IS NOT ONLY G VEN FOR THE UNDERLYI NG ASSAULT, BUT ALSO FOR THE
FACT THAT IT WAS BI AS RELATED. I N THI S CASE, FOR EXAWMPLE, AN E FELONY IS
RAI SED TO A D FELONY WHERE THE VI OLENT CRI ME WAS COW TTED I N THE FURTH
ERANCE OF GANG ACTIVITY. TH S ARTI CLE M RRORS LEG SLATI ON THAT HAS BEEN

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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ENACTED | N MANY OTHER STATES | NCLUDI NG THE STATES OF NEW JERSEY, CALI -
FORNI A AND FLORI DA.
S 486. 05 DEFI NI TI ONS.

FOR THE PURPCSES OF THI S ARTI CLE:

1. "CRIM NAL STREET GANG' MEANS ANY ONGO NG ORGANI ZATI OQN, ASSOCI ATl ON
OR GROUP OF THREE OR MORE PERSONS, VWHETHER FORMAL OR | NFORMAL, HAVI NG AS
ONE OF ITS PRIMARY ACTIVITIES THE COWM SSION OF ONE OR MORE CRIM NAL
ACTS, VWH CH HAS AN | DENTI FI ABLE NAMVE OR | DENTI FYI NG SI GN OR SYMBOL, AND
VWHOSE MEMBERS | NDI VI DUALLY OR COLLECTI VELY ENGAGE I N OR HAVE ENGAGED [N
CRI M NAL STREET GANG ACTI VI TY.

2. "CRIM NAL STREET GANG MEMBER' MEANS A PERSON TO WHOM TWD OR MORE OF
THE FOLLOW NG CRI TERI A APPLY:

(A) ADM TS TO CRIM NAL STREET GANG MEMBERSHI P;

(B) IS IDENTIFIED AS A CRIM NAL STREET GANG MEMBER BY A DOCUMENTED
RELI ABLE | NFORIVANT;

(© RESIDES IN OR FREQUENTS A PARTI CULAR CRI M NAL STREET GANG S AREA
AND ADOPTS |ITS STYLE OF DRESS, I TS USE OF HAND S| GNALS OR I TS TATTOOS
AND ASSCOCI ATES W TH KNOWN CRI M NAL STREET GANG MEMBERS;

(D) HAS BEEN ARRESTED MORE THAN ONCE | N THE COVPANY OF KNOAN CRI M NAL
STREET GANG MEMBERS FOR OFFENSES WHI CH ARE CONSI STENT W TH USUAL CRI M -
NAL STREET GANG ACTI VI TY;

(E) ISIDENTIFIED AS A CRIMNAL STREET GANG MEMBER BY PHYSI CAL
EVI DENCE, SUCH AS PHOTOGRAPHS OR OTHER DOCUMENTATI ON,

(F) HAS BEEN STOPPED IN THE COVPANY OF KNOAN CRI M NAL STREET GANG
MEMBERS FOUR OR MORE TI MES;

(G HAS BEEN | DENTIFIED AS A CRIM NAL STREET GANG MEMBER BY OTHER LAW
ENFORCEMENT AGENCI ES; OR

(H 1S IDENTIFIED AS A CRIM NAL STREET GANG MEMBER BY A FAM LY MEMBER

3. "CRIMNAL STREET GANG ACTI VI TY" MEANS THE COWM SSI ON OR ATTEMPTED
COMM SSI ON OF, OR SOLI CI TATION OR CONSPIRACY TO COW T, TWO OR MORE
FELONY ACTS THAT:

(A) VVERE COVM TTED ON SEPARATE OCCASI ONS W THIN A FI VE YEAR PERI OD;

(B) ARE NEITHER |SCLATED |INCIDENTS, NOR SO CLOSELY RELATED AND
CONNECTED IN PO NT OF TI ME OR Cl RCUMSTANCE OF COMM SSION AS TO CONSTI -
TUTE A CRIMNAL OFFENSE OR CRIM NAL TRANSACTION, AS SUCH TERMS ARE
DEFI NED | N SECTI ON 40.10 OF THE CRI M NAL PROCEDURE LAW AND

(© FURTHER A CRIM NAL STREET GANG BY: (1) BEI NG RELATED TO ONE ANOTH
ER THROUGH A COMMON SCHEME OR PLAN, OR (I1) WERE COW TTED, SOLICI TED,
REQUESTED, | MPORTUNED OR | NTENTI ONALLY Al DED BY PERSONS ACTI NG W TH THE
MENTAL CULPABI LI TY REQUI RED FOR THE COW SSI ON OF SUCH FELONY ACTS AND
SUCH PERSON IS A MEMBER OF SUCH CRI M NAL STREET GANG
S 486.10 CRIM NAL STREET GANG RELATED CRI ME.

1. A PERSON COMW TS A CRI M NAL STREET GANG RELATED CRI ME WHEN HE OR
SHE COW TS A SPECI FI ED OFFENSE AND El THER:

(A) SUCH PERSON IS A CRIM NAL STREET GANG MEMBER, OR

(B) SUCH PERSON S CONDUCT IS I N RELATION TO I NI TI ATION | NTO A CRI M NAL
STREET GANG OR

(© SUCH PERSON' S CONDUCT IS IN RELATION TO CRIM NAL STREET GANG
ACTI VI TY.

2. A "SPECI FI ED OFFENSE" IS AN OFFENSE DEFI NED BY ANY OF THE FOLLOW NG
PROVISIONS OF TH' S CHAPTER SECTI ON 120.00 (ASSAULT IN THE THI RD
DEGREE) ; SECTI ON 120.05 (ASSAULT IN THE SECOND DEGREE); SECTION 120.10
(ASSAULT IN THE FI RST DEGREE); SECTION 120.12 ( AGGRAVATED ASSAULT UPON A
PERSON LESS THAN ELEVEN YEARS OLD); SECTION 120.13 (MENACI NG I N THE
FI RST DEGREE); SECTION 120.14 (MENACING I N THE SECOND DEGREE); SECTI ON
120.15 (MENACING IN THE TH RD DECREE); SECTION 120.20 ( RECKLESS ENDAN-
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GERVENT | N THE SECOND DEGREE); SECTION 120.25 ( RECKLESS ENDANGERMENT I N
THE FIRST DEGREE); SUBDI VISION ONE OF SECTION 125.15 ( MANSLAUGHTER I N
THE SECOND DEGREE); SUBDIVISION ONE, TWO OR FOUR OF SECTION 125.20
( MANSLAUGHTER I N THE FI RST DEGREE); SECTION 125.25 (MJRDER I N THE SECOND
DEGREE); SECTI ON 120.45 (STALKING IN THE FOURTH DEGREE); SECTI ON 120. 50
(STALKING IN THE THI RD DEGREE); SECTI ON 120.55 (STALKING IN THE SECOND
DEGREE); SECTI ON 120. 60 (STALKING IN THE FI RST DEGREE); SUBDI VI SI ON ONE
OF SECTI ON 130. 35 (RAPE IN THE FI RST DEGREE); SUBDI VI SI ON ONE OF SECTI ON
130. 50 (CRIM NAL SEXUAL ACT IN THE FIRST DEGREE); SUBDIVISION ONE OF
SECTI ON  130. 65 (SEXUAL ABUSE I N THE FI RST DEGREE); PARAGRAPH (A) OF
SUBDI VI SI ON ONE OF SECTI ON 130. 67 ( AGGRAVATED SEXUAL ABUSE I N THE SECOND
DEGREE) ; PARAGRAPH (A) OF SUBDI VI SI ON ONE OF SECTI ON 130. 70 ( AGGRAVATED
SEXUAL ABUSE I N THE FI RST DEGREE); SECTI ON 135. 05 ( UNLAWFUL | MPRI SONMVENT
IN THE SECOND DEGREE); SECTION 135.10 (UNLAWFUL | MPRI SONMVENT | N THE
FI RST DEGREE); SECTI ON 135.20 (KIDNAPPING I N THE SECOND DEGREE); SECTI ON
135. 25 (KIDNAPPI NG I N THE FI RST DEGREE); SECTION 135.60 (COERCION IN THE
SECOND DEGREE); SECTI ON 135.65 (CCERCION IN THE FI RST DEGREE); SECTION
140. 10 (CRIM NAL TRESPASS IN THE THI RD DEGREE); SECTI ON 140. 15 (CRI M NAL
TRESPASS | N THE SECOND DEGREE); SECTION 140.17 (CRIM NAL TRESPASS I N THE
FIRST DECREE); SECTION 140.20 (BURGLARY IN THE THI RD DEGREE); SECTI ON
140. 25 (BURGLARY | N THE SECOND DEGREE); SECTION 140.30 (BURGLARY IN THE
FI RST DECREE); SECTION 145.00 (CRIM NAL M SCHI EF I N THE FOURTH DEGREE) ;
SECTI ON 145.05 (CRIM NAL M SCH EF IN THE THI RD DEGREE); SECTION 145.10
(CRRMNAL MSCH EF IN THE SECOND DECREE); SECTION 145.12 (CRI' M NAL
M SCHI EF I N THE FI RST DEGREE); SECTION 150.05 (ARSON IN THE FOURTH
DEGREE); SECTION 150.10 (ARSON IN THE TH RD DEGREE); SECTI ON 150. 15
(ARSON IN THE SECOND DEGREE); SECTION 150.20 (ARSON IN THE FIRST
DEGREE); SECTION 155.25 (PETIT LARCENY); SECTION 155.30 (GRAND LARCENY
IN THE FOURTH DEGREE); SECTION 155.35 (GRAND LARCENY IN THE TH RD
DEGREE); SECTION 155.40 (CGRAND LARCENY I N THE SECOND DEGREE); SECTI ON
155. 42 (GRAND LARCENY I N THE FI RST DECGREE); SECTION 160.05 (ROBBERY IN
THE THI RD DEGREE); SECTION 160.10 (ROBBERY IN THE SECOND DEGREE);
SECTI ON 160. 15 (ROBBERY I N THE FI RST DEGREE); SECTI ON 240. 25 ( HARASSMENT
IN THE FI RST DEGREE); SUBDI VI SION ONE, TWO OR FOUR OF SECTION 240.30
( AGGRAVATED HARASSMENT | N THE SECOND DEGREE); OR ANY ATTEMPT OR CONSPI R-
ACY TO COWM T ANY OF THE FOREGO NG OFFENSES.

S 486. 15 SENTENCI NG

1. VHEN A PERSON IS CONVI CTED OF A CRIM NAL STREET GANG RELATED CRI ME
PURSUANT TO THI S ARTI CLE, AND THE SPECI FI ED OFFENSE IS A VI OLENT FELONY
OFFENSE, AS DEFINED IN SECTION 70.02 OF TH S CHAPTER, THE CRI M NAL
STREET GANG RELATED CRI ME SHALL BE DEEMED A VI OLENT FELONY OFFENSE.

2. WHEN A PERSON | S CONVI CTED OF A CRIM NAL STREET GANG RELATED CRI ME
PURSUANT TO THI S ARTI CLE AND THE SPECI FI ED OFFENSE | S A M SDEMEANCR OR A
CLASS C, D OR E FELONY, THE CRIM NAL STREET GANG RELATED CRI ME SHALL BE
DEEMED TO BE ONE CATEGORY H GHER THAN THE SPECI FI ED OFFENSE THE DEFEND-
ANT COW TTED, OR ONE CATEGORY H GHER THAN THE OFFENSE LEVEL APPLI CABLE
TO THE DEFENDANT' S CONVI CTI ON FOR AN ATTEMPT OR CONSPI RACY TO COWM T A
SPECI FI ED OFFENSE, WH CHEVER | S APPLI CABLE.

3. NOTW THSTANDI NG ANY OTHER PROVISION OF LAW WHEN A PERSON | S
CONVI CTED OF A CRIM NAL STREET GANG RELATED CRI ME PURSUANT TO THI S ARTI -
CLE AND THE SPECI FI ED OFFENSE | S A CLASS B FELONY:

(A) THE MAXI MUM TERM COF THE | NDETERM NATE SENTENCE MUST BE AT LEAST
SIX YEARS |F THE DEFENDANT IS SENTENCED PURSUANT TO SECTI ON 70. 00 OF
TH S CHAPTER;

(B) THE TERM OF THE DETERM NATE SENTENCE MUST BE AT LEAST ElI GHT YEARS
| F THE DEFENDANT | S SENTENCED PURSUANT TO SECTI ON 70.02 OF TH S CHAPTER;
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(© THE TERM OF THE DETERM NATE SENTENCE MUST BE AT LEAST TWELVE YEARS
| F THE DEFENDANT | S SENTENCED PURSUANT TO SECTI ON 70.04 OF TH S CHAPTER,

(D) THE MAXIMUM TERM OF THE | NDETERM NATE SENTENCE MUST BE AT LEAST
FOUR YEARS | F THE DEFENDANT | S SENTENCED PURSUANT TO SECTION 70.05 OF
TH S CHAPTER; AND

(E) THE MAXI MUM TERM OF THE | NDETERM NATE SENTENCE OR THE TERM OF THE
DETERM NATE SENTENCE MJUST BE AT LEAST TEN YEARS |F THE DEFENDANT IS
SENTENCED PURSUANT TO SECTI ON 70. 06 OF THI S CHAPTER

4. NOTW THSTANDI NG ANY OTHER PROVISION OF LAW WHEN A PERSON | S
CONVI CTED OF A CRI M NAL STREET GANG RELATED CRI ME PURSUANT TO THI S ARTI -
CLE AND THE SPECI FI ED OFFENSE | S A CLASS A-1 FELONY, THE M NI MUM PERI 0D
OF THE | NDETERM NATE SENTENCE SHALL BE NOT LESS THAN TVENTY YEARS

5. THE PROVISIONS OF THI' S SECTION SHALL NOT APPLY WHERE THE COURT
HAVI NG REGARD TO THE NATURE AND Cl RCUMSTANCES OF THE CRIME AND THE
H STORY AND CHARACTER OF THE DEFENDANT, FINDS ON THE RECORD THAT SUCH
ADDI TI ONAL TERM OR SENTENCE WOULD BE UNDULY HARSH AND THAT NOT | MPCSI NG
SUCH ADDI TIONAL TERM OR SENTENCE WOULD BE CONSI STENT W TH THE PUBLI C
SAFETY AND WOULD NOT DEPRECATE THE SERI QUSNESS OF THE CRI ME.

S 3. Local |aws; preenption. Nothing in this act shall prevent a
| ocal governing body fromadopting and enforcing |aws consistent with
this act relating to crimnal street gang activity on school grounds and
crimnal street gang violence. Were |ocal |aws duplicate or suppl enment
this act, this act shall be construed as providing alternative renedies
and not as preenpting such |ocal |aws.

S 4. Severability. If any part or provision of this act, or the appli-
cation thereof to any person or circunstance, is held invalid, the
remai nder of this act, including the application of the part or
provision to other persons or circunstances, shall not be affected
t hereby and shall continue in full force and effect. To this end, the
provi sions of this act are severable.

S 5. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw.



