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STATE OF NEW YORK

4937
2009- 2010 Regul ar Sessi ons
I N SENATE
April 27, 2009

Introduced by Sen. STACHOMNSKI -- read twi ce and ordered printed, and
when printed to be commtted to the Commttee on Consuner Protection

AN ACT to anend the general business law, in relation to pronoting fair-
ness in conpetitive bidding by providing for enforcenment of prevailing
wage provisions applicable to public work construction projects

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
399-i to read as foll ows:

S 399-1. FAIRNESS I N COWETI TIVE BIDDING 1. FOR THE PURPCSES OF THI S
SECTI ON: (A) THE TERM " PERSON' SHALL | NCLUDE ANY | NDI VI DUAL, ORGAN ZA-
TI ON, ASSOCI ATI ON, SCHOOL DI STRI CT, LOCAL GOVERNMENT, CORPORATI ON, PART-
NERSHI P, LI M TED LI ABI LI TY COVPANY OR OTHER BUSI NESS ENTI TY; AND

(B) THE TERM " CONSTRUCTI ON PRQIECT" SHALL | NCLUDE ANY PRQIECT WHICH | S
SUBJECT TO THE PROVISIONS OF ARTI CLE EI GHT OF THE LABOR LAW AND WHI CH
| N\VOLVES THE CONSTRUCTI ON, MODERNI ZATI ON, | MPROVEMENT, REHABI LI TATI ON
REPAI R, MAI NTENANCE, @REPLACEMENT OR RENOVATI ON OF A BUI LDI NG ROAD OR
STRUCTURE, OR ANY PORTION OF SUCH A PRQJECT PERFORMED PURSUANT TO A
SUBCONTRACTI NG ARRANGEMENT.

2. (A) ANY PERSON MAY BRING A CIVIL ACTI ON FOR THE RECOVERY OF DAMAGES
AGAI NST THE W NNI NG BI DDER | F THE W NNI NG Bl DDER HAS VI OLATED THE LABOR
LAW BY FAI LI NG TO PAY THE PREVAI LI NG WAGE ON A CONSTRUCTI ON PRQJECT.
SUCH AN ACTION MAY BE MAINTAINED SOLELY BY THE PERSON BRI NG NG THE
ACTI ON, OR BY SUCH PERSON, TOGETHER W TH THE ATTORNEY GENERAL. |F THE
WNNING BIDDER IS FOUND NOT TO BE PAYING THE PREVAI LI NG WAGE, THE
PRESUMPTI VE MEASURE OF DAMAGES | S THE VALUE OF THE CONTRACT FOR THE
CONSTRUCTI ON PRQJECT.

(B) A COPY OF THE COVPLAI NT AND WRI TTEN DI SCLOSURE OF SUBSTANTI ALLY
ALL MATERI AL EVI DENCE AND | NFORMATI ON THAT THE PERSON POSSESSES SHALL BE
SERVED ON THE OFFI CE OF THE ATTORNEY GENERAL PURSUANT TO THE CI VI L PRAC
TI CE LAW AND RULES. THE COWPLAI NT SHALL BE FILED I N CAMERA, SHALL REMAI N

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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UNDER SEAL FOR AT LEAST SI XTY DAYS, AND SHALL NOT BE SERVED UPON THE
DEFENDANT UNTI L THE COURT SO ORDERS. THE OFFI CE OF THE ATTORNEY GENERAL
MAY ELECT TO I NTERVENE AND PROCEED WTH THE ACTION WTH N SI XTY DAYS
AFTER | T RECEIVES BOTH THE COWVPLAINT AND THE MATERI AL EVI DENCE AND
| NFORVATI ON.

(©) BEFORE THE EXPI RATI ON OF THE SI XTY- DAY PERI OD PROVIDED FOR IN THI' S
SECTI ON, THE OFFI CE OF THE ATTORNEY CGENERAL SHALL: (I) PROCEED WTH THE
ACTION, IN WH CH CASE THE ACTI ON SHALL BE CONDUCTED BY THE OFFI CE OF THE
ATTORNEY GENERAL ON BEHALF OF THE STATE OF NEW YORK; OR

(I'l') NOTIFY THE COURT THAT IT DECLINES TO TAKE OVER THE ACTION, IN
VWH CH CASE THE PERSON BRI NG NG THE ACTION SHALL HAVE THE RIGHT TO
CONDUCT THE ACTI ON.

3. VHENEVER A PERSON BRI NGS AN ACTI ON UNDER THI S SECTI ON, NO PERSON
OTHER THAN THE OFFI CE OF THE ATTORNEY GENERAL MAY | NTERVENE OR BRING A
RELATED ACTI ON BASED ON THE FACTS UNDERLYI NG THE PENDI NG ACTI ON.

4. |F THE OFFI CE OF THE ATTORNEY GENERAL PROCEEDS W TH THE ACTION, I T
SHALL HAVE THE PRI MARY RESPONSI Bl LI TY FOR PRCSECUTI NG THE ACTION, AND
SHALL NOT' BE BOUND BY AN ACT OF THE PERSON BRI NG NG THE ACTI ON. SUCH
PERSON SHALL HAVE THE RIGHT TO CONTINUE AS A PARTY TO THE ACTION,
SUBJECT TO THE LIMTATIONS SET FORTH IN SUBDIVISION FIVE OF TH S
SECTI ON.

5. (A) THE OFFICE OF THE ATTORNEY GENERAL MAY DISMSS THE ACTION
NOTW THSTANDI NG THE OBJECTIONS OF THE PERSON I NI TI ATI NG THE ACTION I F
THE PERSON HAS BEEN NOTI FI ED BY THE OFFI CE OF THE ATTORNEY GENERAL OF
THE FILING OF THE MOTI ON AND THE COURT HAS PROVI DED THE PERSON W TH AN
OPPORTUNI TY FOR A HEARI NG ON THE MOTI ON.

(B) THE OFFI CE OF THE ATTORNEY GENERAL MAY SETTLE THE ACTION WTH THE
DEFENDANT NOTW THSTANDI NG THE OBJECTI ONS OF THE PERSON | NI TI ATI NG THE
ACTION | F THE COURT DETERM NES, AFTER A HEARING THAT THE PROPOSED
SETTLEMENT IS FAIR, ADEQUATE, AND REASONABLE UNDER ALL THE Cl RCUM:
STANCES. UPON A SHOW NG OF GOOD CAUSE, SUCH HEARING MAY BE HELD IN
CAMERA.

6. |IF THE OFFICE OF THE ATTORNEY GENERAL ELECTS NOT TO PROCEED W TH
THE ACTI ON, THE PERSON WHO | NI TI ATED THE ACTI ON SHALL HAVE THE RIGHT TO
CONDUCT THE ACTION. |IF THE OFFI CE OF THE ATTORNEY CGENERAL SO REQUEST, | T
SHALL BE SERVED WTH COPIES OF ALL PLEADI NGS FI LED I N THE ACTI ON AND
SHALL BE SUPPLI ED WTH COPIES OF ALL DEPCSITION TRANSCRI PTS (AT THE
OFFICE OF THE ATTORNEY GENERAL'S EXPENSE). WHEN A PERSON PROCEEDS W TH
THE ACTI ON, THE COURT, W THOUT LIM TING THE STATUS AND RIGHTS OF THE
PERSON | NI TI ATI NG THE ACTI ON, MAY NEVERTHELESS PERM T THE OFFI CE OF THE
ATTORNEY GENERAL TO | NTERVENE AT A LATER DATE UPON A SHON NG OF GOOD
CAUSE.

7. THE OFFICE OF THE ATTORNEY GENERAL MAY ELECT TO PURSUE | TS CLAI M
THROUGH ANY ALTERNATE REMEDY AVAI LABLE TO THE OFFICE OF THE ATTORNEY
GENERAL, | NCLUDI NG ANY ADM NI STRATI VE PROCEEDI NG TO DETERM NE A CI VI L
MONEY PENALTY. I'F ANY SUCH ALTERNATE REMEDY IS PURSUED IN ANOTHER
PROCEEDI NG THE PERSON | NI TI ATI NG THE ACTI ON SHALL HAVE THE SAME RI GHTS
I N SUCH PROCEEDI NG AS SUCH PERSON WoULD HAVE HAD I F THE ACTION HAD
CONTI NUED UNDER THI' S SECTI ON. ANY FI NDI NG OF FACT OR CONCLUSI ON OF LAW
MADE | N SUCH OTHER PROCEEDI NG THAT HAS BECOME FI NAL SHALL BE CONCLUSI VE
ON ALL PARTIES TO AN ACTION UNDER THI S SECTI ON. FOR PURPCSES OF THE
PRECEDI NG SENTENCE, A FINDING OR CONCLUSION IS FINAL IF 1T HAS BEEN
FI NALLY DETERM NED ON APPEAL TO THE APPROPRI ATE COURT OF THE STATE OF
NEW YORK, |F ALL TIME FOR FI LI NG SUCH AN APPEAL WTH RESPECT TO THE
FINDING OR CONCLUSION HAS EXPIRED, OR IF THE FI NDI NG OR CONCLUSION I S
NOT' SUBJECT TO JUDl Cl AL REVI EW
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8. IF A WNNI NG BIDDER | S FOUND NOT TO BE PAYI NG THE PREVAILI NG WAGE
ON A CONSTRUCTION PRQIECT, THE PRESUMPTI VE MEASURE OF DAMAGES IS THE
VALUE OF THE CONTRACT FOR THE CONSTRUCTI ON PRQJECT. (A) IF THE OFFICE
OF THE ATTORNEY GENERAL PROCEEDS W TH AN ACTI ON BROUGHT BY A PERSON,
SUCH PERSON SHALL, SUBJECT TO THE PROVI SIONS OF THI S PARAGRAPH, RECEI VE
AT LEAST FI FTEEN PERCENT BUT NOT MORE THAN TWENTY- FI VE PERCENT OF THE
PROCEEDS OF THE ACTION OR SETTLEMENT OF THE CLAI M DEPENDI NG UPON THE
EXTENT TO WHI CH THE PERSON SUBSTANTI ALLY CONTRI BUTED TO THE PROSECUTI ON
OF THE ACTI ON. ANY SUCH PERSON SHALL ALSO RECEI VE AN AMOUNT FOR REASON-
ABLE EXPENSES THAT THE COURT FI NDS TO HAVE BEEN NECESSARILY | NCURRED,
PLUS REASONABLE ATTORNEYS FEES AND COSTS. ALL SUCH EXPENSES, FEES, AND
COSTS SHALL BE AWARDED AGAI NST THE DEFENDANT.

(B) IF THE OFFICE OF THE ATTORNEY GENERAL DCES NOT PROCEED W TH AN
ACTI ON UNDER THI' S SECTI ON, THE PERSON BRI NG NG THE ACTION OR SETTLI NG
THE CLAI M SHALL RECEI VE AN AMOUNT WHI CH THE COURT DECI DES | S REASONABLE
FOR COLLECTING THE Cl VIL PENALTY AND DAMAGES. THE AMOUNT SHALL BE NOT
LESS THAN FIFTY PERCENT AND NOT MORE THAN SEVENTY- FI VE PERCENT OF THE
PROCEEDS OF THE ACTI ON OR SETTLEMENT AND SHALL BE PAID OUT OF SUCH
PROCEEDS. SUCH PERSON SHALL ALSO RECEIVE AN AMOUNT FOR REASONABLE
EXPENSES THAT THE COURT FI NDS TO HAVE BEEN NECESSARI LY | NCURRED, PLUS
REASONABLE ATTORNEYS' FEES AND COSTS. ALL SUCH EXPENSES, FEES, AND COSTS
SHALL BE AWARDED AGAI NST THE DEFENDANT.

S 2. This act shall take effect on the sixtieth day after it shall
have becone a | aw



