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STATE OF NEW YORK

4827
2009- 2010 Regul ar Sessi ons
I N SENATE
April 27, 2009

Introduced by Sen. FARLEY -- read twice and ordered printed, and when
printed to be committed to the Conmittee on Banks

AN ACT to anend the banking law, in relation to the enforcenent of
provisions relating to unlicensed operations

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The banking |law is anended by adding a new section 44-b to
read as foll ows:

S 44-B. ClVIL ENFORCEMENT PROCEEDI NGS AND ClIVIL PENALTIES. 1. |SSU-
ANCE OF CEASE AND DESI ST ORDER. WHENEVER THE DEPARTMENT HAS REASONABLE
CAUSE TO BELI EVE THAT ANY PERSON HAS VI OLATED ANY PROVISION OF TH'S
CHAPTER BY OPERATING W THOUT THE REQUI RED AUTHORI ZATI ON OF THE SUPER-
| NTENDENT, THE DEPARTMENT MAY | SSUE AND SERVE UPON SUCH PERSON A NOTI CE
TO CEASE AND DESIST FROM SUCH VI OLATI ON. SUCH CEASE AND DESI ST ORDER
SHALL BE SERVED PERSONALLY BY THE DEPARTMENT. |F PERSONAL SERVICE CAN
NOT BE MADE AFTER DUE DI LI GENCE AND SUCH FACT | S CERTI FI ED UNDER OATH, A
COPY OF THE ORDER SHALL BE MADE BY CERTIFIED MAIL, RETURN RECEI PT
REQUESTED, TO THE PERSON S LAST KNOWN ADDRESS BY THE DEPARTMENT.

2. CONTENTS OF CEASE AND DESI ST ORDER. THE CEASE AND DESIST ORDER
SHALL BE I N WRI TI NG AND SHALL DESCRI BE W TH PARTI CULARI TY THE NATURE OF
THE VI OLATI ON, INCLUDING A REFERENCE OF THE SPECIFIC PROVISION OR
PROVISIONS OF LAW ALLEGED TO HAVE BEEN VI OLATED AND AN ORDER TO THE
RESPONDENT TO CEASE ANY UNLAWFUL ACTIVITY. THE CEASE AND DESI ST ORDER
SHALL ADVISE THE RESPONDENT (A) OF THE RI GHT TO CONTEST THE ORDER BY
REQUESTI NG A HEARI NG W THI N THI RTY DAYS OF THE SERVI CE OF THE CEASE AND
DESI ST ORDER BEFORE A HEARI NG OFFI CER DESI GNATED BY THE DEPARTMENT ( B)
OF THE RIGHT TO REQUEST A STAY OF THE CEASE AND DESI ST ORDER AT THE TI ME
A HEARI NG | S REQUESTED AND (C) SHALL SET FORTH THE RESPONDENT'S RI GHTS
AT SUCH A HEARI NG PURSUANT TO SUBDI VI SI ON FI VE OF TH S SECTI ON.

3. CIVIL PENALTI ES. ClVIL PENALTIES UP TO FI VE THOUSAND DOLLARS PER
DAY MAY BE | MPOSED FOR EACH VI OLATI ON AND THE RESPONDENT MAY BE ORDERED

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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TO MAKE RESTITUTION TO ANY PERSON WHO HAS AN | NTEREST | N ANY MONEY OR
PROPERTY, ElI THER REAL OR PERSONAL, ACQUI RED BY THE RESPONDENT AS A
RESULT OF A VI OLATI ON. WHENEVER THE DEPARTMENT CONCLUDES THAT Cl VI L
PENALTI ES AND/ OR RESTI TUTI ON MAY BE WARRANTED BECAUSE OF THE EGREGQ OUS-
NESS OF THE UNLAWFUL ACTIMITY, |IT MAY SERVE, ALONG WTH THE CEASE AND
DESI ST ORDER, A NOTICE OF A HEARI NG ON THE ALLEGATI ONS OF UNLAWFUL
ACTIVITY AND THE DEPARTMENT' S | NTENTI ON TO ORDER THE RESPONDENT TO MAKE
RESTI TUTI ON ANDY OR | MPOSE A CI VIL PENALTY. THE NOTI CE SHOULD SPECI FY THE
CIVIL PENALTY SOUGHT FOR EACH VI OLATI ON.

4. REQUEST FOR HEARI NG | F THE RESPONDENT TO A CEASE AND DESI ST ORDER
CONTESTS THE CEASE AND DESI ST ORDER, THE RESPONDENT SHALL REQUEST A
HEARI NG CONDUCTED BY THE DEPARTMENT W THI N THI RTY DAYS OF THE RECElI PT OF
THE CEASE AND DESI ST ORDER. SUCH A HEARI NG SHALL BE SCHEDULED, AND THE
REQUESTI NG PARTY NOTI FIED O THE DATE, WTH N FIFTEEN DAYS OF THE
RECEI PT OF THE REQUEST FOR A HEARI NG | F THE RESPONDENT REQUESTS A STAY
OF THE CEASE AND DESIST ORDER, THE HEARI NG OFFI CER SHALL DETERM NE
WHETHER THE CEASE AND DESI ST ORDER SHOULD BE STAYED IN WHOLE OR I N PART
WTH N FIVE WORKING DAYS OF THE REQUEST FOR A STAY. THE RESPONDENT MAY
FILE A WRI TTEN ANSWER TO THE CEASE AND DESI ST ORDER PRIOR TO THE HEAR-
ING A STENOGRAPHI C RECORD OF THE HEARI NG SHALL BE MADE.

5. CONDUCT OF HEARI NG THE EVI DENCE I N SUPPORT OF THE CEASE AND DESI ST
ORDER SHALL BE PRESENTED BY AN ATTORNEY FOR THE DEPARTMENT. THE RESPOND-
ENT MAY APPEAR PERSONALLY AND MAY BE REPRESENTED BY COUNSEL AT THE HEAR-
ING MAY PRODUCE WTNESSES AND EVIDENCE IN H'S OR HER BEHALF AT THE
HEARI NG MAY CROSS-EXAM NE W TNESSES AND EXAM NE EVI DENCE  PRODUCED
AGAI NST HM OR HER AT THE HEARI NG AND MAY | SSUE SUBPCOENAS | N ACCORDANCE
WTH SECTION THREE HUNDRED FOUR OF THE STATE ADM NI STRATI VE PROCEDURE
ACT. THE HEARI NG OFFI CER SHALL NOT BE BOUND BY THE RULES OF EVI DENCE,
BUT HS OR HER DETERM NATION THAT A VICOLATION OF TH S CHAPTER HAS
OCCURRED SHALL BE BASED ON A PREPONDERANCE OF THE EVIDENCE. A HEARI NG
VWH CH HAS BEEN | NI TI ATED SHALL NOT BE DI SCONTI NUED BECAUSE OF THE DEATH
OR | NCAPACI TY OF THE HEARI NG OFFI CER. IN THE EVENT OF A HEARI NG OFFI -
CER S DEATH OR [INCAPACITY TO SERVE, A NEW HEARI NG OFFI CER SHALL BE
DESI GNATED BY THE DEPARTMENT TO CONTI NUE THE HEARI NG THE NEW HEARI NG
OFFI CER SHALL AFFIRM IN VWRI TI NG THAT HE OR SHE HAS READ AND CONSI DERED
EVI DENCE AND TRANSCRI PTS OF THE PRI OR PROCEEDI NGS.

6. RESULTS OF HEARI NG THE HEARI NG OFFI CER DESI GNATED BY THE DEPART-
MENT SHALL RENDER A WRI TTEN REPORT WHI CH SHALL | NCLUDE (A) FI NDI NGS OF
FACT, (B) A DETERM NATI ON ON EACH VI OLATI ON ALLEGED IN THE CEASE AND
DESI ST ORDER, (C) A DETERM NATION AS TO WHETHER TO ACCEPT, REJECT, OR
MODI FY ANY OF THE TERMS OF THE CEASE AND DESI ST ORDER IN WHOLE OR IN
PART, AND (D) THE CVIL PENALTY | MPCSED, | F ANY. A COPY OF THE HEARI NG
OFFI CER S WRI TTEN REPORT SHALL BE SERVED UPON THE RESPONDENT WTH A
NOTI CE SETTI NG FORTH THE RESPONDENT' S RI GHTS TO AN ADM NI STRATI VE APPEAL
W TH N TEN DAYS OF THE CONCLUSI ON OF THE HEARI NG

7. APPEALS. THE DECI SI ON OF THE HEARI NG OFFI CER SHALL BE FI NAL, EXCEPT
THAT | T MAY BE APPEALED TO THE SUPERI NTENDENT W THI N TVENTY DAYS OF THE
RECEI PT OF THE HEARI NG OFFI CER S REPCRT. THE | NI TIATION OF AN APPEAL
SHALL NOT I N AND OF | TSELF AFFECT THE VALI DI TY OR TERMS OF THE CEASE AND
DESI ST ORDER. THE REVIEW SHALL BE BASED ON THE TRANSCRI PT AND THE
REPORT OF THE HEARI NG OFFI CER. THE RESPONDENT NMAY APPEAR AT THE MEETI NG
AND THE SUPERI NTENDENT MAY REQUIRE THE RESPONDENT TO APPEAR. THE
RESPONDENT MAY BE REPRESENTED BY COUNSEL. THE DEPARTMENT SHALL NOTI FY
THE RESPONDENT AT LEAST TEN DAYS BEFORE THE MEETING (A) OF THE TIME AND
PLACE OF THE MEETING (B) OF THE RIGHT TO APPEAR, (C) OF THE RI GHT TO BE
REPRESENTED BY COUNSEL, (D) WHETHER OR NOT THE RESPONDENT | S REQUI RED TO
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APPEAR, AND (E) OF SUCH OTHER | NFORVATI ON AS MAY BE CONSI DERED APPROPRI -
ATE. AFTER THE MEETI NG THE SUPERI NTENDENT (1) SHALL CONSI DER THE TRAN-
SCRI PT AND THE REPORT OF THE HEARI NG OFFI CER, (11) SHALL DECIDE WHETHER
THE RESPONDENT HAS VI OLATED EACH CHARCE | N THE CEASE AND DESI ST ORDER,
(1'1l) SHALL DECI DE WHAT PENALTIES, |IF ANY, TO | MPOSE AS PRESCRIBED IN
THIS SECTION, AND (1V) SHALL |SSUE AN ORDER TO CARRY OQUT H' S OR HER
DECI SI ONS. THE ORDER SHALL BE SERVED UPON THE RESPONDENT PERSONALLY OR
BY CERTIFIED MAIL TO THE RESPONDENT'S LAST KNOM ADDRESS AND SUCH
SERVI CE SHALL BE EFFECTI VE AS OF THE DATE OF THE PERSONAL SERVICE OR
FI VE DAYS AFTER MAI LI NG BY CERTI FI ED MAIL. THE DECI SI ONS OF THE SUPER-
| NTENDENT UNDER THI S SECTI ON MAY BE REVI EWED | N A PROCEEDI NG PURSUANT TO
ARTI CLE SEVENTY-EI GHT OF THE Cl VIL PRACTI CE LAW AND RULES BROUGHT | N THE
SUPREME COURT, ALBANY COUNTY. SUCH DECI SIONS SHALL NOT BE STAYED OR
ENJO NED EXCEPT UPON APPLI CATI ON TO SUCH SUPREME COURT PURSUANT TO ARTI -
CLE SIXTY-THREE OF THE ClVIL PRACTI CE LAW AND RULES W TH NOTI CE TO THE
DEPARTMENT AND TO THE ATTORNEY GENERAL.

8. GENERAL ENFORCEMENT OF CEASE AND DESI ST ORDER. IN ANY CASE WHERE
THE CEASE AND DESI ST ORDER | S CONFI RVMED BY THE SUPERI NTENDENT OR WHERE
THE RESPONDENT DOES NOT REQUEST AN ADM NI STRATIVE HEARING WTH N THE
ALLOTTED TIME OR DOES NOT APPEAL THE DECI SI ON OF THE HEARI NG OFFI CER
W TH N THE ALLOTTED TI ME, AN ACTI ON OR PROCEEDI NG MAY BE FILED IN THE
NAME OF THE STATE OF NEW YORK SEEKI NG A RESTRAI NI NG ORDER, | NJUNCTI ON,
APPROPRI ATE WRI T, OR JUDGVENT AGAI NST ANY PERSON WHO VI OLATES THE TERMS
OF THE CEASE AND DESI ST ORDER

9. SPECI AL ENFORCEMENT OF CIVIL MONETARY PENALTIES. PROVI DED THAT NO
APPEAL |'S PENDI NG ON THE | MPCSI TION OF SUCH CI VIL PENALTY, IN THE EVENT
SUCH CI VIL PENALTY | MPCSED BY THE DEPARTMENT REMAI NS UNPAID, | N WHOLE OR
IN PART, MORE THAN FORTY- FI VE DAYS AFTER WRI TTEN DEMAND FOR PAYMENT HAS
BEEN SENT BY FI RST CLASS MAIL TO THE ADDRESS OF THE RESPONDENT, A NOTI CE
OF | MPENDI NG DEFAULT JUDGVENT SHALL BE SENT BY FIRST CLASS MAIL TO THE
RESPONDENT. THE NOTICE OF | MPENDI NG DEFAULT JUDGVENT SHALL ADVI SE THE
RESPONDENT: (A) THAT A ClVIL PENALTY WAS | MPOSED ON THE RESPONDENT; ( B)
THE DATE THE PENALTY WAS | MPOSED; (C) THE AMOUNT OF THE CI VIL PENALTY;
(D) THE AMOUNT OF THE CIVIL PENALTY THAT REMAI NS UNPAID AS OF THE DATE
O THE NOTICE; (E) THE WVIOLATIONS FOR WH CH THE CIVIL PENALTY WAS
| MPOSED; AND (F) THAT A JUDGMVENT BY DEFAULT WLL BE ENTERED IN THE
SUPREME COURT, ALBANY COUNTY UNLESS THE DEPARTMENT RECEI VES FULL PAYMENT
OF ALL CVIL PENALTIES DUE WTH N TWENTY DAYS OF THE DATE OF THE NOTI CE
OF | MPENDI NG DEFAULT JUDGVENT. | F FULL PAYMENT SHALL NOT HAVE BEEN
RECEI VED BY THE DEPARTMENT W THI N THI RTY DAYS OF MAI LI NG OF THE NOTI CE
OF | MPENDI NG DEFAULT JUDGVENT, THE DEPARTMENT SHALL PROCEED TO ENTER
WTH SUCH COURT A STATEMENT OF THE DEFAULT JUDGVENT CONTAI NI NG THE
AMOUNT OF THE PENALTY OR PENALTI ES REMAI NI NG DUE AND UNPAI D, ALONG W TH
PROOF OF MAI LI NG OF THE NOTI CE OF | MPENDI NG DEFAULT JUDGVENT. THE FI LI NG
OF SUCH JUDGVENT SHALL HAVE THE FULL FORCE AND EFFECT OF A DEFAULT JUDG
MENT DULY DOCKETED W TH SUCH COURT PURSUANT TO THE Cl VIL PRACTI CE LAW
AND RULES AND SHALL I N ALL RESPECTS BE GOVERNED BY THAT CHAPTER AND MAY
BE ENFORCED | N THE SAME MANNER AND W TH THE SAME EFFECT AS THAT PROVI DED
BY LAW I N RESPECT TO EXECUTI ON | SSUED AGAI NST PROPERTY UPON JUDGMVENTS OF
A COURT OF RECORD. A JUDGVENT ENTERED PURSUANT TO THI S SUBDI VI SI ON
SHALL REMAIN I N FULL FORCE AND EFFECT FOR EIGHT YEARS NOTW THSTANDI NG
ANY OTHER PROVI SI ON OF LAW

S 2. This act shall take effect imediately.



