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STATE OF NEW YORK

4790--A
2009- 2010 Regul ar Sessi ons
I N SENATE
April 27, 2009

Introduced by Sen. MONTGOMERY -- read twi ce and ordered printed, and
when printed to be conmtted to the Cormittee on Children and Famlies
-- conmittee discharged, bill amended, ordered reprinted as anended
and recomrtted to said commttee

AN ACT to anend the executive law, in relation to the establishnent of
the office of the child advocate

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The executive |law is amended by adding a new article 19-1
to read as foll ows:
ARTI CLE 19-1
OFFI CE OF THE CHI LD ADVOCATE
SECTI ON 533. OFFI CE OF THE CHI LD ADVOCATE; CREATI ON.
534. DEFI NI TI ONS.
535. THE CHI LD ADVOCATE.
536. DUTIES OF THE CHI LD ADVOCATE.
537. PONERS OF THE OFFI CE OF THE CHI LD ADVOCATE.
538. DUTY TO MAI NTAI N CONFI DENTI ALI TY.
539. ADDI Tl ONAL PROVI SI ONS.

S 533. OFFI CE OF THE CHI LD ADVOCATE; CREATI ON. THERE | S HEREBY CREATED
I N THE EXECUTI VE DEPARTMENT, AN OFFICE OF THE CH LD ADVOCATE, WH CH
SHALL:

1. EXAM NE, EVALUATE AND REPORT TO THE GOVERNOR AND THE LEG SLATURE
ON:
(A) SYSTEM C | SSUES | N PUBLI CLY FUNDED PROGRAMS OVERSEEN BY THE OFFI CE
OF CHI LDREN AND FAM LY SERVI CES; AND

(B) MULTI - SYSTEM C | SSUES THAT CHI LDREN I N THE CARE, CUSTODY OR GUAR-
DIANSH P OF THE OFFI CE OF CH LDREN AND FAM LY SERVI CES OR LOCAL SOCI AL
SERVI CES DI STRICTS, AND THE FAMLY OF SUCH CH LDREN, EXPERI ENCE IN
ACCESSI NG NEEDED SERVI CES ACROSS SYSTEMS; AND

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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2. ADVOCATE FOR, AND REPORT TO THE GOVERNOR AND THE LEGQ SLATURE ON
SUGGESTED STATUTORY, REGULATORY OR POLICY CHANGES AIMED AT | MPROVI NG
OUTCOVES AND SERVI CES FOR CHI LDREN AND FAM LI ES | N NEW YORK STATE.

S 534. DEFINITIONS. AS USED IN TH S ARTI CLE:

1. "CH LD'" OR "CH LDREN' MEANS:

(A) A PERSON, OR PERSONS UNDER THE AGE OF El GHTEEN;

(B) A PERSON OR PERSONS UNDER THE AGE OF TVEENTY- ONE WHO HAS BEEN
PLACED | NTO THE CARE, CUSTODY, OR GUARDI ANSH P OF THE OFFI CE OF CHI LDREN
AND FAM LY SERVI CES OR A LOCAL SOCI AL SERVI CES DI STRICT, PURSUANT TO
ARTI CLE THREE, SEVEN, OR TEN OF THE FAM LY COURT ACT, OR SECTI ONS THREE
HUNDRED FI FTY-ElI GHT-A, THREE HUNDRED ElI GHTY-THREE-C, THREE HUNDRED
El GHTY- FOUR- A OR THREE HUNDRED EI GHTY- FOUR-B OF THE SOCI AL SERVI CES LAW
OR

(© A PERSON OR PERSONS UNDER THE ACGE OF TWENTY-ONE WHO | S PLACED I N
RESI DENTI AL CARE AS DEFI NED I N SUBDI VI SI ON FOUR OF SECTI ON FOUR HUNDRED
TWELVE- A OF THE SOCI AL SERVI CES LAW

2. "CH LD ADVCCATE" MEANS THE PERSON APPO NTED PURSUANT TO SUBDI VI SI ON
ONE OF SECTION FIVE HUNDRED THI RTY-FI VE OF TH'S ARTI CLE TO DI RECT AND
OVERSEE THE ACTIVITIES OF THE OFFI CE OF THE CH LD ADVOCATE.

S 535. THE CHI LD ADVOCATE. 1. THE CH LD ADVOCATE SHALL BE AN | NDI VI D-
UAL WTH AT LEAST FI VE YEARS EXPERI ENCE I N THE GENERAL SUBJECT AREA OF
El THER CH LD WELFARE, JUVEN LE JUSTI CE OR CH LDHOOD BEHAVI ORAL HEALTH,
WHO SHALL BE APPO NTED BY THE GOVERNOR UPON THE ADVI CE AND CONSENT OF
THE SENATE FOR A TERM OF FI VE YEARS. THE CH LD ADVOCATE SHALL CONTI NUE
TO HOLD SUCH PGSITION UNTIL H'S OR HER SUCCESSOR | S APPAO NTED, BUT MNAY
BE REMOVED FROM HI S OR HER POSI TI ON | F THE GOVERNOR SHALL DETERM NE THAT
SUCH CHI LD ADVOCATE HAS ABUSED HS OR HER RIGHTS, POAERS, OR DUTIES
ESTABLI SHED PURSUANT TO TH'S ARTICLE OR THAT HE OR SHE HAS W LLFULLY
FAI LED TO CARRY OQUT THE DUTI ES REQUI RED BY THI S ARTI CLE. THE CH LD ADVG
CATE SHALL REPORT TO THE GOVERNOR, WHO SHALL FI X THE COWMPENSATI ON OF THE
CH LD ADVOCATE W THI N AMOUNTS APPROPRI ATED THEREFOR.

2. THE CH LD ADVOCATE MAY H RE OR APPO NT PERSONS AS MAY BE DEEMED
NECESSARY TO CARRY OUT THE DUTIES OF THE OFFI CE OF THE CH LD ADVOCATE.
THE DUTI ES OF PERSONS EMPLOYED OR APPAO NTED BY THE CHH LD ADVOCATE SHALL
BE PERFORMED UNDER THE ADVICE AND SUPERVI SION OF THE CH LD ADVOCATE.
PERSONS EMPLOYED OR APPO NTED BY THE OFFI CE OF THE CH LD ADVOCATE SHALL
BE IND VIDUALS WTH EXPERTISE IN THE AREAS OF CH LD WELFARE, JUVEN LE
JUSTI CE, CH LDHOOD BEHAVI ORAL HEALTH, FOSTER CARE, PREVENTI VE SERVI CES,
OR CH LD CARE, AS EVI DENCED BY EXPERTI SE | N THE FI ELD, PRACTI CE, ADVOCA-
CY OR BY ACADEM C BACKGROUND, THE LEVEL AND SUFFI CI ENCY OF WHI CH SHALL
BE DETERM NED BY THE CHI LD ADVOCATE. THE CHI LD ADVOCATE SHALL FIX THE
COVPENSATI ON OF PERSONS EVMPLOYED OR APPO NTED BY THE OFFI CE OF THE CHI LD
ADVOCATE W THI N AMOUNTS APPROPRI ATED THEREFOR.

S 536. DUTIES OF THE CH LD ADVOCATE. 1. THE CH LD ADVOCATE SHALL:

(A) EXAM NE, EVALUATE AND REPORT TO THE GOVERNOR AND THE LEG SLATURE
ON SYSTEM C | SSUES | N PUBLI CLY FUNDED PROGRAMS OVERSEEN BY THE OFFI CE OF
CH LDREN AND FAM LY SERVICES AND LOCAL SOCIAL SERVICES D STRICTS,
I NCLUDING BUT NOI' LIMTED TO CH LD WELFARE, JUVEN LE JUSTI CE, FOSTER
CARE, CHI LD PROTECTI VE, CH LD CARE AND PREVENTI VE SERVI CES;

(B) EXAM NE, EVALUATE AND REPORT TO THE GOVERNOR AND THE LEG SLATURE
ON MULTI - SYSTEM C | SSUES THAT CHI LDREN I N THE CARE, CUSTODY OR GUARDI AN-
SHP O THE OFFICE OF CH LDREN AND FAMLY SERVI CES OR LOCAL SOCI AL
SERVI CES DI STRI CTS, FAM LI ES OF CHI LDREN, EXPERI ENCE | N ACCESSI NG NEEDED
SERVI CES ACROSS SYSTEMS;

(© MONITOR THE | MPLEMENTATI ON OF THE POLI CI ES, REGULATI ONS AND STAT-
UTES OF STATE AGENCIES VWH CH MAY BE APPLI CABLE TO THE LEGAL RI GHTS OF
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CH LDREN I N THE CARE, CUSTCDY, OR GUARDI ANSHI P OF THE OFFI CE OF CHI LDREN
AND FAM LY SERVI CES OR A LOCAL SOCI AL SERVI CES DI STRICT, OR THE FAMLY
OF SUCH CHI LDREN;

(D) MONITOR THE | MPLEMENTATI ON OF PCLI CI ES, REGULATI ONS AND STATUTES
VWH CH MAY HAVE AN | MPACT ON PUBLI CLY FUNDED PROGRAMS OVERSEEN BY THE
OFFICE OF CH LDREN AND FAM LY SERVI CES, | NCLUDI NG BUT NOT LIM TED TGO,
CH LD WELFARE, JUVEN LE JUSTI CE, FOSTER CARE, CH LD PROTECTIVE, CH LD
CARE AND PREVENTI VE SERVI CES; AND

(E) RECOMVEND CHANGES IN STATE PCLICIES, STATUTES AND REGULATI ONS
CONCERNI NG CHI LDREN I N THE CARE, CUSTCDY, OR GUARDI ANSH P OF THE OFFI CE
OF CH LDREN AND FAM LY SERVI CES OR LOCAL SOCI AL SERVI CES DI STRI CTS AND
THE FAM LI ES OF SUCH CHI LDREN;, AND

(F) RECOMVEND CHANGES I N STATE POLICIES, STATUTES, AND REGULATI ONS
CONCERNI NG PUBLI CLY FUNDED PROGRAMS THAT SERVI CE CH LDREN AND FAM LI ES
I NCLUDI NG JUVEN LE JUSTI CE, FOSTER CARE, CH LD CARE, CH LD WELFARE
PROGRAMS, AND PREVENTI VE SERVI CES, ADM NI STERED BY THE OFFI CE OF CHI L-
DREN AND FAM LY SERVI CES OR LOCAL SOCI AL SERVI CES DI STRI CTS;

(G TAKE APPROPRI ATE ACTI ONS Al MED AT PROMOTI ON OF THE RI GHTS, SAFETY,
VEELL- BEI NG AND BEST | NTEREST OF CHI LDREN | N NEW YORK STATE, | NCLUDI NG,
BUT NOT LIMTED TO, UNDERTAKI NG LEG SLATI VE ADVOCACY, CONDUCTI NG PUBLI C
HEARI NGS AND MAKI NG PROPCSALS FOR ADM NI STRATI VE OR SYSTEM C REFORM

PROVI DE ADM NI STRATI VE SUPERVI SI ON AND OVERSI GHT TO THE OFFI CE OF
THE CH LD ADVOCATE AND DEVOTE FULL-TIME TO THE DUTIES OF HS OR HER
OFFI CE; AND

(1) REPORT TO THE GOVERNCOR AND THE LEGQ SLATURE AS NEEDED, BUT NOT LESS
THAN TW CE PER YEAR SUCH REPORT SHALL | NCLUDE BUT NOT BE LIM TED TQO

(A) | NFORVATI ON CONCERNI NG THE NUMBER AND TYPES OF REVIEWS OR EVALU
ATI ON CONDUCTED BY THE OFFI CE OF THE CHI LD ADVOCATE; AND

(B) ANY RECOMVENDATI ONS BY THE CHI LD ADVOCATE FOR LEG SLATI VE, REGULA-
TORY, OR PUBLIC POLI CY CHANGES.

2. | F AFTER EXAM NATI ON PURSUANT TO SUBDI VI SI ON ONE OF THI S SECTI ON,
THE CH LD ADVOCATE | DENTI FI ES A SYSTEM C PROBLEM | N HOW SERVICES ARE
PROVI DED TO CHI LDREN | N THE CARE, CUSTCODY, OR GQUARDI ANSHI P OF THE OFFI CE
OF CH LDREN AND FAM LY SERVI CES OR A LOCAL SOCI AL SERVI CES DI STRI CT, BY
THE OFFI CE OF CHI LDREN AND FAM LY SERVI CES, OR A LOCAL SOClI AL SERVI CES
DISTRICT, OR ANY PUBLIC OR PRI VATE ENTITY WH CH CONTRACTS W TH THE
OFFI CE OF CH LDREN AND FAMLY SERVICES OR A LOCAL SOCI AL SERVI CES
DI STRICT TO PROVI DE SERVI CES TO SUCH CHI LDREN, THE CHI LD ADVOCATE SHALL
PROVI DE SUCH OFFI CE, DI STRI CT, AGENCY OR ENTITY A WRI TTEN REPORT OUTLI N-
I NG THE FI NDI NGS AND RECOMVENDATI ONS OF THE CHI LD ADVOCATE.

(A) AN OFFI CE, DI STRICT, AGENCY OR ENTITY NAMED IN A REPORT BY THE
CHI LD ADVOCATE AS DESCRIBED IN THI' S SUBDI VI SI ON SHALL HAVE THE OPTI ON TO
RESPOND IN WRITING TO THE CH LD ADVOCATE' S FI NDI NGS, PROVI DED HONEVER
THAT SUCH WRI TTEN RESPONSE MUST BE | SSUED WTHIN N NETY DAYS OF SUCH
OFFI CE, DI STRI CT, AGENCY OR ENTITY'S RECElI PT OF THE APPLI CABLE REPORT BY
THE CH LD ADVOCATE.

(B) WTHI N THI RTY DAYS AFTER THE RECElI PT OF A RESPONSE FROM AN OFFI CE,
DI STRICT, AGENCY OR ENTITY AS DESCRIBED IN TH' S SUBDI VI SI ON, THE CHI LD
ADVOCATE SHALL | SSUE SUCH RESPONSE, AND THE REPORT | SSUED BY THE CHI LD
ADVCCATE PURSUANT TO THI'S SUBDI VI SI ON, TO THE GOVERNOR AND THE LEQ SLA-
TURE.

(O IF A RESPONSE OR A WRI TTEN REQUEST FOR AN ADDI TI ONAL THI RTY DAYS
WTH AN EXPLANATI ON IS NOT' RECEI VED BY THE CH LD ADVOCATE W THI N NI NETY
DAYS FROM THE DATE THAT THE CHI LD ADVOCATE SENT SUCH REPORT TO SUCH
OFFICE, DI STRICT, AGENCY OR ENTITY, THE CH LD ADVOCATE SHALL PROVI DE
SUCH REPORT TO THE GOVERNOR AND THE LEGQ SLATURE WTH A NOTI CE STATI NG
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THAT SUCH OFFICE, DI STRICT, AGENCY OR ENTITY FAILED TO | SSUE A TI MELY
VWRI TTEN RESPONSE TO THE REPORT BY THE CH LD ADVOCATE.

S 537. PONERS OF THE OFFI CE OF THE CHI LD ADVOCATE. NOTW THSTANDI NG ANY
PROVI SION OF LAW OR REGULATI ON TO THE CONTRARY, THE OFFI CE OF THE CH LD
ADVOCATE SHALL HAVE ACCESS TO | NCLUDI NG THE RI GHT TO | NSPECT AND COPY,
ANY RECORDS NECESSARY TO CARRY QUT | TS RI GHTS, POVNERS AND DUTI ES PURSU-
ANT TO TH S ARTI CLE.

S 538. DUTY TO MAI NTAI N CONFI DENTI ALI TY. ALL RECORDS OF THE OFFI CE OF
THE CH LD ADVOCATE PERTAI NI NG TO THE FULFI LLMENT OF THE CHI LD ADVOCATE' S
RIGHTS, POANERS AND DUTIES PURSUANT TO THI S ARTI CLE, AND ALL RECORDS
OBTAI NED BY THE CH LD ADVOCATE SHALL BE KEPT CONFIDENTI AL, PROVI DED
HONEVER, THAT LIMTED | NFORVATION CONTAINED |N SUCH RECORDS MAY BE
RELEASED BY THE CHI LD ADVOCATE, | F APPROPRI ATE, AND UPON APPROVAL OF THE
CH LD ADVOCATE, SO LONG AS THE | NFORMATION TO BE RELEASED WOULD NOT
IDENTIFY THE CH LD OR CH LDREN THE CHI LD ADVOCATE WAS SERVI NG OR THE
NAMVES OF THE PARENTS OR S| BLI NGS OF SUCH CHI LD OR CHI LDREN.

S 539. ADDI TIONAL PROVISIONS. 1. THE STATE SHALL PROTECT AND HOLD
HARMLESS ANY PERSON EMPLOYED OR APPO NTED BY THE CH LD ADVOCATE, FROM
FI NANCI AL LOSS AND EXPENSE, | NCLUDI NG LEGAL FEES AND COCSTS, |F ANy,
ARl SI NG OUT OF ANY CLAIM DEMAND OR SU T FOR DAMAGES RESULTI NG FROM ACTS
OR OM SSI ONS COW TTED I N THE DI SCHARGE OF H'S OR HER RI GHTS, POWERS AND
DUTIES WTH N THE SCOPE OF H'S OR HER EMPLOYMENT OR APPO NTMENT WA CH
MAY CONSTI TUTE NEGLI GENCE BUT WHI CH ACTS ARE NOT WANTQON, MALICIOUS OR
GROSSLY NEGLI GENT AS DETERM NED BY A COURT OF COVPETENT JURI SDI CTI ON.

2. NO STATE OR LOCAL AGENCY, DEPARTMENT, OFFICE, OR ENTITY SHALL
DI SCHARGE, OR IN ANY MANNER DI SCRI M NATE OR RETALIATE AGAI NST, ANY
PERSON WHO | N GOCD FAI TH MAKES A COVPLAI NT TO, OR COOPERATES W TH, THE
CH LD ADVOCATE I N A REVI EW OR EVALUATI ON CONDUCTED BY THE CH LD ADVG
CATE. NO EMPLOYEE OF ANY STATE OR LOCAL DEPARTMENT OR OFFI CE OR OF ANY
PRI VATE ENTI TY SHALL RETALI ATE AGAI NST ANY PERSON WHO MAKES A COWVPLAI NT
TO, OR WHO COOPERATES W TH THE OFFI CE OF THE CHI LD ADVCCATE I N A REVI EW
OR EVALUATI ON CONDUCTED BY THE OFFI CE OF THE CHI LD ADVOCATE.

3. THE OFFI CE OF THE CH LD ADVOCATE MAY APPLY FOR AND ACCEPT GRANTS,
G FTS AND BEQUESTS OF FUNDS FROM PRI VATE | NDI VI DUALS AND FOUNDATI ONS FOR
THE PURPOSE OF CARRYI NG OQUT SYSTEMATI C STUDI ES UNDER TH S ARTI CLE. THE
FUNDS SHALL BE EXPENDED | N ACCORDANCE W TH THE PROVI SI ONS OF SUCH GRANT,
G FT OR BEQUEST.

4. THE CHH LD ADVOCATE SHALL TAKE ALL POSSI BLE ACTIONS | NCLUDI NG,  BUT
NOT LIMTED TGO  CONDUCTI NG PROGRAMS OF PUBLI C EDUCATI ON, UNDERTAKI NG
LEGQ SLATI VE ADVOCACY AND MAKI NG PROPCSALS FOR ADM NI STRATI VE CORRECTI ON
OR SYSTEM C REFORM AND FORMAL LEGAL ACTION, I N ORDER TO SECURE AND
ENSURE THE LEGAL, CIVIL AND SPECI AL RI GHTS OF CHI LDREN.

5. THE CH LD ADVOCATE SHALL TAKE THE APPROPRI ATE STEPS TO MAKE THE
EXI STENCE AND AVAI LABI LI TY OF THE CH LD ADVOCATE W DELY KNOWN, BY APPRO-
PRI ATE AND ACTI VE MEANS, TO CH LDREN AND ADULTS.

6. THE CH LD ADVOCATE SHALL CREATE | NFORVATI ONAL MATERI ALS FOR CHI L-
DREN REGARDI NG THE RI GHTS OF CH LDREN WHEN THEY ARE |IN FOSTER CARE,
DETENTI ON CENTERS, FACILITIES OPERATED BY THE OFFI CE OF CH LDREN AND
FAM LY SERVI CES, JAILS, OR PRI SONS AND THE METHODS AND ASSI STANCE AVAI L-
ABLE TO ENFORCE THOSE RI GHTS.

S 2. Subdivision 16 of section 501 of the executive |law, as renunbered
by chapter 170 of the laws of 1994, is renunbered subdivision 17 and a
new subdi vision 16 is added to read as foll ows:

16. THE COW SSIONER OF THE OFFI CE OF CH LDREN AND FAM LY SERVI CES
SHALL PROMULGATE REGULATI ONS REQUI RING THAT NO SERVICES OR PROGRAMS
UNDER THE JURISDICTION OF THE OFFI CE OF CH LDREN AND FAM LY SERVI CES
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SHALL RESTRICT OR PROHIBIT ACCESS TO RECORDS OR |[INDIVIDUALS TO THE
OFFI CE OF THE CHI LD ADVOCATE UPON REQUEST, UNLESS THE DI SCLOSURE OF SUCH
RECORDS ARE OTHERW SE PROCHI Bl TED BY FEDERAL LAW OR REGULATI ON.

S 3. This act shall take effect on April 1, 2011; provided, however,
that effective i mediately, the addition, anendnent and/or repeal of any
rule or regul ation necessary for the inplenentation of this act on its
effective date are authorized and directed to be nade and conpl eted on
or before the effective date.



