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STATE OF NEW YORK

4362
2009- 2010 Regul ar Sessi ons
I N SENATE
April 22, 2009

Introduced by Sen. KRUGER -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Labor

AN ACT to anend the labor law, in relation to requiring enployers to
provi de prior notice to enployees when they are engaging in electronic
noni t ori ng

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The labor law is anended by adding a new section 203-e to
read as foll ows:

S 203-E. EMPLOYERS ENGAGED | N ELECTRONI C MONI TORI NG PRI OR NOTI CE
REQUI RED. 1. FOR PURPCSES OF THIS SECTION, THE FOLLONNG TERMS SHALL
HAVE THE FOLLOW NG MEANI NGS

(A) "EMPLOYER' MEANS ANY PERSON, FI RM OR CORPORATI ON, | NCLUDI NG THE
STATE AND ANY POLI TI CAL SUBDI VI SI ON OF THE STATE WHI CH HAS EMPLOYEES;

(B) "EMPLOYEE" MEANS ANY PERSON WHO PERFORMS SERVI CES FOR AN EMPLOYER
IN A BUSINESS OF THE EMPLOYER, | F THE EMPLOYER HAS THE RI GHT TO CONTROL
AND DI RECT THE PERSON AS TO (1) THE RESULT TO BE ACCOWPLI SHED BY THE
SERVI CES, AND (I1) THE DETAILS AND MEANS BY WH CH SUCH RESULT | S ACCOM
PLI SHED; AND

(© "ELECTRONI C MONI TORI NG' MEANS THE COLLECTI ON OF | NFORMATI ON ON AN
EMPLOYER S PREM SES CONCERNI NG EMPLOYEES' ACTI VI TI ES OR COVMUNI CATI ONS
BY ANY MEANS OTHER THAN DI RECT OBSERVATION, |INCLUDING THE USE OF A
COWUTER, TELEPHONE, WRE, RAD O CAMERA, ELECTROVAGNETI C, PHOTCOELEC
TRONI C OR PHOTO OPTI CAL SYSTEMS, BUT NOT | NCLUDING THE COLLECTION OF
| NFORMATION (1) FOR SECURI TY PURPOSES | N COWON AREAS OF THE EMPLOYER S
PREM SES WHI CH ARE HELD QUT FOR USE BY THE PUBLIC, OR (Il) WHCH IS
PROHI BI TED UNDER STATE OR FEDERAL LAW

2. (A) EXCEPT AS PROVI DED I N PARAGRAPH (B) OF THI' S SUBDI VI SI ON, EACH
EMPLOYER WHO ENGAGES | N ANY TYPE OF ELECTRONIC MONITORING SHALL G VE
PRIOR WRI TTEN NOTI CE UPON HI RI NG AND ONCE ANNUALLY TO ALL EMPLOYEES WHO
MAY BE AFFECTED, | NFORM NG THEM OF THE TYPES OF MONITORING WH CH MAY

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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OCCUR. THE NOTI CE REQUI RED BY THI S PARAGRAPH SHALL BE IN WRITING I N AN
ELECTRONI C RECORD, OR | N ANOTHER ELECTRONI C FORM AND ACKNOW.EDGED BY THE
EMPLOYEE ElI THER I N WRI TI NG OR ELECTRONI CALLY. EACH EMPLOYER SHALL ALSO
POST, IN A CONSPI CUOUS PLACE WHICH | S READI LY AVAI LABLE FOR VI EW NG BY
| TS EMPLOYEES, A NOTI CE CONCERNI NG THE TYPES OF ELECTRONIC MONI TORI NG
VWH CH THE EMPLOYER MAY ENGAGE | N.

(B) WHEN (1) AN EMPLOYER HAS REASONABLE GROUNDS TO BELI EVE THAT
EMPLOYEES ARE ENGAGED IN CONDUCT WHICH (1) VIOLATES THE LAW (2)
VI OLATES THE LEGAL RI GHTS OF THE EMPLOYER OR THE EMPLOYER S EMPLOYEES,
OR (3) CREATES A HOSTI LE WORKPLACE ENVI RONMVENT, AND

(1'l) ELECTRONI C MONI TORI NG MAY PRODUCE EVIDENCE OF THI'S M SCONDUCT,
THE EMPLOYER MAY CONDUCT MONI TORI NG W THOUT G VI NG PRI OR WRI TTEN NOTI CE.

3. (A INANY CVIL ACTION ALLEA NG A VIOLATION OF THI S SECTI ON, THE
COURT MAY:

(1) AWARD DAVAGES AND REASONABLE ATTORNEYS' FEES AND COSTS TO A
PREVAI LI NG PLAI NTI FF; AND

(1'l) AFFORD | NJUNCTIVE RELIEF AGAINST ANY EMPLOYER THAT COMWM TS OR
PROPCSES TO COM T A VI OLATI ON OF THI S SECTI ON.

(B) THE MAXI MUM Cl VI L PENALTY SHALL BE FI VE HUNDRED DOLLARS FOR THE
FIRST OFFENSE, ONE THOUSAND DOLLARS FOR THE SECOND OFFENSE AND THREE
THOUSAND DOLLARS FOR THE THI RD AND EACH SUBSEQUENT OFFENSE.

4. THE PROVI SIONS OF THI S SECTI ON SHALL NOT BE DEEMED TO BE AN EXCLU
SI VE REMEDY AND SHALL NOT OTHERW SE LIM T OR BAR ANY PERSON FROM PURSU-
| NG ANY OTHER REMEDI ES AVAI LABLE UNDER ANY OTHER LAW STATE OR FEDERAL
STATUTE, OR THE COVWON LAW THE VI OLATIONS OF THI' S SECTI ON BY AN EMPLOY-
ER SHALL NOT BE ADM TTED | NTO EVI DENCE FOR THE PURPCSE OF, OR USED AS, A
DEFENSE TO CRIM NAL LI ABILITY OF ANY PERSON I N ANY COURT IN THI S STATE.

5. THE PROVI SIONS OF THI S SECTI ON SHALL NOT APPLY TO A CRI M NAL | NVES-
TI GATI ON.  ANY | NFORVATI ON OBTAI NED IN THE COURSE OF A CRI M NAL | NVESTI -
GATI ON THROUGH THE USE OF ELECTRONI C MONI TORI NG MAY BE USED IN A DI SCl -
PLI NARY PROCEEDI NG AGAI NST AN EMPLOYEE.

6. THE PROVISIONS OF THI' S SECTI ON SHALL NOT APPLY TO PROCESSES THAT
ARE DESI GNED TO MANAGE THE TYPE OR VOLUME OF | NCOM NG OR QUTGO NG ELEC
TRONIC MAIL OR TELEPHONE VO CE MAIL OR I NTERNET USAGE, THAT ARE NOT
TARGETED TO MONI TOR OR | NTERCEPT THE ELECTRONI C MAI L OR TELEPHONE VO CE
MAIL OR |INTERNET USAGE OF A PARTICULAR |NDI VIDUAL, AND THAT ARE
PERFORMED SOLELY FOR THE PURPOSE OF COVPUTER SYSTEM MAI NTENANCE AND/ OR
PROTECTI ON.

S 2. This act shall take effect imediately.



