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STATE OF NEW YORK

4339
2009- 2010 Regul ar Sessi ons
I N SENATE
April 22, 2009

Introduced by Sen. KRUGER -- read twi ce and ordered printed, and when
printed to be conmmitted to the Conmittee on Finance

AN ACT to anend the executive law, in relation to the appointnent of a
special prosecutor for crimnal nedical care fraud and providing for
such prosecutor's functions, powers and duties

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. The Ilegislature hereby finds and
declares that crimnal fraud, waste and abuse in the health care indus-
try in this state costs the governnent, taxpayers, and insurers billions
of dollars each year and causes incal cul able damage to the quality of
our health care system Estinmates of crimnal fraud, scanms and abuse in
the health-care industry indicate the cost to this state alone could
reach between fifty and eighty billion dollars a year.

Such crimnal frauds, waste, abuses and crines commtted by health
care professionals and others strike at those least able to protect
t hensel ves. The sick, especially the termnally ill, elderly and the
infirmed seeking nmedical treatnment are the unwitting victins of unneces-
sary tests, surgeries, Xx-rays, prescriptions, supplies and ot her
services which not only defraud governnent and insurance carriers but
al so expose these patients to unwarranted dangers.

For every dollar wasted, beneficiaries risk potential reductions in
program coverage, increased out-of-pocket expenses and increased health
I nsurance prem uns.

The need to control health care costs which have spiraled out of
control and to develop a systemthat facilitates the detection of fraud
is of paramount inportance and necessitates the enactnent of this act.

S 2. The executive law is anended by adding a new section 62-a to read
as foll ows:

S 62-A. SPECI AL PROSECUTOR FOR CRIM NAL MEDI CAL CARE FRAUD. 1. THE
GOVERNOR, BY AND W TH THE ADVI CE AND CONSENT OF THE SENATE AND ASSEMBLY,

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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SHALL WTH N THI RTY DAYS OF THE EFFECTI VE DATE OF TH S SECTI ON APPO NT A
SPECI AL PROSECUTOR FOR CRI'M NAL MEDI CAL CARE FRAUD. THE SPECI AL PROSECU-
TOR SHALL SERVE FOR A TERM OF TEN YEARS UNLESS REMOVED BY THE GOVERNOR,
AFTER NOTI CE AND AN OPPORTUNI TY FOR A HEARI NG AND THEN ONLY FOR ONE OR
MORE OF THE FOLLOW NG REASONS: PERVANENT DI SABI LI TY WH CH RENDERS THE
SPECI AL PROSECUTOR | NCAPABLE OF PERFORM NG THE DUTI ES OF HI S/ HER OFFI CE;
GRCSS | NEFFI CI ENCY, TYPIFIED BY A LACK OF ABILITY TO PROPERLY CONDUCT
I NVESTI GATI ONS AND PROSECUTI ONS; NEGLECT OF DUTY, | NCLUDI NG AN UNW LL-
I NGNESS TO PURSUE CLAI M5 OF CRIM NAL FRAUD, ABUSE OR CORRUPTI ON;, MALFEA-
SANCE; CONVICTION OF A FELONY; OR CONDUCT | NVOLVI NG MORAL TURPI TUDE. A
SPECI AL PROSECUTOR REMOVED FROM OFFI CE UNDER THI' S SUBDI VI SI ON MAY NOT BE
REAPPO NTED. SUCH SPECI AL PROSECUTOR SHALL RECEI VE AN ANNUAL SALARY TO
BE FIXED BY LAW FROM W TH N THE AMOUNTS APPROPRI ATED THEREFOR. SUCH
SPECI AL PROSECUTOR SHALL POSSESS ALL OF THE POANERS OF AN ASSI STANT
ATTORNEY GENERAL OTHERW SE AUTHORI ZED BY THI' S ARTI CLE PROVI DED, HOWEVER
THAT SUCH SPECI AL PRCSECUTOR SHALL DEVOTE H'S OR HER FULL TIME AND
EFFORT EXCLUSI VELY TO | NVESTI GATIONS AND PRCSECUTI ONS OF ACTI ONS AND
PROCEEDI NGS RELATI NG TO CRIM NAL MeEDI CAL CARE FRAUD AND CRIM NAL FRAUD
I NVOLVI NG THE STATE'S MEDI CAL CARE PROVI DER AND REI MBURSEMENT SYSTEM

2. THE SPECI AL PROSECUTOR MAY APPO NT SUCH OTHER DEPUTI ES, DI RECTCRS,
ASSI STANTS, AND OTHER EMPLOYEES TO SERVE AT THE SPECIAL PROSECUTOR S
PLEASURE AND DI SCRETI ON AS MAY BE NEEDED FOR THE PERFORVANCE OF DUTI ES
AND MAY PRESCRI BE THEI R POAERS AND FI X THEIR COVPENSATION WTH N THE
AMOUNTS APPROPRI ATED THEREFOR.

3. THE SPECI AL PROSECUTOR SHALL HAVE THE FOLLOW NG SPECI AL FUNCTI ONS,
POANERS AND DUTI ES:

(A) TO RECEI VE, | NVESTI GATE AND PROSECUTE COWPLAI NTS AS MORE PARTIC
ULARLY ENUMERATED |IN PARAGRAPHS (B) THROUGH (N) OF THI'S SUBDI VI SI ON
VWHENEVER SUCH SPECI AL PROSECUTOR REASONABLY CONCLUDES THAT THE ACTIVITY
ALLEGED MAY CONSTI TUTE A CRI ME.

(B) TO RECEIVE, |NVESTI GATE AND PROSECUTE COWPLAI NTS FROM THE PUBLI C
OR ANY OTHER SOURCE CONCERNING ALLEGED ABUSES, SUSPECTED CRI M NAL
FRAUDS, AND OTHER VI OLATI ONS OF THE MEDI CAL CARE PROVI DER AND RElI MBURSE-
MENT SYSTEM WHI CH SHALL BE DEEMED TO | NCLUDE CRI M NAL FRAUD OR ABUSE BY
A MEDI CAL CARE PROVI DER, A MEDI CAL CARE RECI PI ENT, TH RD PARTY PAYORS OR
ANY OTHER PERSON OR BUSI NESS ENTI TY CONNECTED THEREW TH.

(© TO RECEI VE, | NVESTI GATE AND PROSECUTE COWVPLAI NTS OF ALLEGED FAI L-
URES TO ENFORCE THE STATE' S LAWS AND PERTI NENT RULES AND REGULATI ONS
REGARDI NG THE MEDI CAL CARE PROVI DER AND REI MBURSEMENT SYSTEM AND TO
I NVESTI GATE AND PROSECUTE THE SAME.

(D) TO RECEI VE, | NVESTI GATE AND PROSECUTE COWVPLAI NTS OF ALLEGED FAI L-
URES OF LOCAL OFFI Cl ALS AND EMPLOYEES AND PRI VATE | NDI VI DUALS TO COWPLY
WTH STATE LAWS AND RULES AND REGULATI ONS REGARDI NG THE MEDI CAL CARE
PROVI DER AND REI MBURSEMENT SYSTEM AND TO | NVESTI GATE AND PROSECUTE THE
SAME.

(E) TO RECEIVE, |NVESTI GATE AND PROSECUTE COWPLAI NTS FROM THE PUBLI C
OR ANY OTHER SOURCE CONCERNI NG PRI CI NG OF MEDI CAL SUPPLIES AND NATERI -
ALS.

(F) TO RECEIVE, |NVESTI GATE AND PROSECUTE COWPLAI NTS FROM THE PUBLI C
OR ANY OTHER SOURCE CONCERNING THE PROVI SION OF UNNECESSARY MEDI CAL
TESTS AND SERVI CES | NCLUDI NG FALSE DI AGNCSI S VWHI CH MAY | NVOLVE PATI ENT
COWPLI CI TY.

(G TO RECEI VE, | NVESTI GATE AND PROSECUTE COWPLAI NTS FROM THE PUBLIC
OR ANY OTHER SOURCE CONCERNI NG ALLEGED FALSE BI LLI NGS AND CLAI MS.

TO RECEI VE, | NVESTI GATE AND PROSECUTE COVPLAI NTS FROM THE PUBLI C
OR ANY OTHER SOURCE CONCERNI NG ALLEGED SOLIClI TATION FOR REMUNERATI ON
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DI RECTLY OR | NDI RECTLY, OVERTLY OR COVERTLY, IN CASH OR IN KIND, IN
RETURN FOR REFERRI NG AN | NDI VI DUAL TO A HEALTH CARE PROVIDER FOR THE
FURNI SHI NG OR ARRANG NG FOR THE FURNI SHI NG OF ANY TEST, SERVICE, | TEM OR
CARE OR I N RETURN FOR PURCHASI NG, LEASI NG, ORDERI NG OR ARRANG NG FOR OR
RECOVMENDI NG, PURCHASI NG, LEASI NG OR ORDERI NG ANY TEST, SERVICE, | TEM OR
CARE.

(1) TO RECEI VE, | NVESTI GATE AND PROSECUTE COWVPLAI NTS FROM THE PUBLIC
OR ANY OTHER SOURCE CONCERNING ALLEGED OFFERS OF REMUNERATION OR
PAYMENTS DI RECTLY OR | NDI RECTLY, OVERTLY OR COVERTLY, IN CASH OR I N KI ND
TO ANY PERSON TO | NDUCE SUCH PERSON TO REFER AN | NDI VIDUAL TO A HEALTH
CARE PROVI DER FOR THE FURNI SHI NG OR ARRANG NG FOR THE FURNI SHI NG OF ANY
TEST, SERVICE, | TEM OR CARE OR TO PURCHASE, LEASE, ORDER OR ARRANGE FOR
OR RECOWEND PURCHASI NG LEASI NG OR ORDERI NG ANY TEST, SERVICE, | TEM OR
CARE.

(J) TO CONDUCT ANY | NQUI RY PERTI NENT OR MATERI AL TO THE DI SCHARGE OF
THE FUNCTI ONS, POWERS AND DUTI ES | MPOSED BY LAW AND THROUGH DESI GNATED
MEMBERS OF THE STAFF, TO SUBPOENA AND ENFORCE THE ATTENDANCE OF
W TNESSES, ADM NI STER QATHS, TAKE TESTI MONY AND COVPEL THE PRODUCTI ON OF
SUCH BOOKS, PAPERS, RECORDS AND DOCUMENTS AS MAY BE RELEVANT TO ANY SUCH
| NQUI RY AND | NVESTI GATI ON.

(K) TO ESTABLI SH A STATEW DE TOLL FREE TELEPHONE HOTLI NE FOR REPORTI NG
OF ALLEGED CRI M NAL FRAUD AND ABUSE.

(L) TO REQUEST FROM ANY DEPARTMENT, BQARD, BUREAU, COWM SSI ON OR OTHER
AGENCY OF THE STATE AND I TS POLITI CAL SUBDI VI SI ONS, AND THE SAME ARE
AUTHORI ZED AND DI RECTED TO PROVI DE, SUCH COOPERATI ON AND ASSI STANCE,
SERVI CES AND DATA AS WLL ENABLE H M OR HER PROPERLY TO CARRY QUT H S OR
HER FUNCTI ONS, POMNERS AND DUTIES AND | N PARTI CULAR TO WORK | N CONCERT
W TH THE | NSURANCE DEPARTMENT, THE HEALTH DEPARTMENT AND THE EDUCATI ON
DEPARTMENT TO EFFECTUATE THE PROVI SIONS OF THI' S SECTI ON.

( TO MAKE AN ANNUAL REPORT TO THE GOVERNOR, THE ATTORNEY GENERAL,
THE TEMPORARY PRESI DENT OF THE SENATE AND THE SPEAKER OF THE ASSEMBLY
CONCERNI NG SUCH WORK DURI NG THE PRECEDI NG YEAR, AND TO MAKE SUCH FURTHER
| NTERIM REPORTS TO THEM AS THEY OR ANY OF THEM SHALL DEEM ADVI SABLE OR
REQUI RE.

(N) TO DEVELOP AND | MPLEMENT GUI DELI NES AND PROCEDURES FOR THE CONDUCT
OF | NVESTI GATI ONS AND TO DEVELOP TRAI NI NG PROGRAMS FOR | NVESTI GATORS AND
OTHER MEMBERS OF THE STAFF.

(O TO DO ALL THI NGS NECESSARY OR CONVENI ENT TO CARRY QUT THE FUNC
TIONS, POANERS AND DUTI ES SET FORTH IN THI S SECTI ON.

4.  ANY ORGAN ZATI ON, I NSTI TUTI ON, | NSURANCE COVPANY OR OTHER PERSON
VHO REPORTS OR PROVI DES | NFORVATI ON TO THE SPECI AL PROSECUTOR | N  GOOD
FAITH, AND W THOUT MALI CE, SHALL NOT BE SUBJECT TO AN ACTION FOR ClIVIL
DAMAGES OR OTHER RELI EF AS THE RESULT OF SUCH COVMUNI CATI ON. ANY SUCH
COVMUNI CATI ON SHALL REMAIN CONFI DENTI AL AND SHALL NOT BE DI SCLOSED
UNLESS CONSENTED TO OR UNLESS ORDERED BY THE COURT.

5. FOR ANY VI OLATI ON | NVOLVI NG CRI M NAL MEDI CAL CARE FRAUD, I N ADDI -
TION TO CRIM NALLY PROSECUTI NG ANY PERSON SO CHARGED THE SPECI AL PROSE-
CUTOR SHALL HAVE A CIVIL RIGHT OF ACTION TO RECOVER DAMAGES EQUAL TO
THREE TI MES THE AMOUNT FRAUDULENTLY OBTAI NED. AMOUNTS COLLECTED PURSUANT
TO THE AUTHORITY OF THI' S SUBDI VI SI ON SHALL BE DEPCSI TED | N THE GENERAL
FUND TO THE CREDI T OF THE SPECI AL PROSECUTOR TO OFFSET THE EXPENSES OF
THE OFFI CE HEREI N CREATED.

S 3. This act shall take effect on the sixtieth day after it shall
have becone a | aw



