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STATE OF NEW YORK

4262
2009- 2010 Regul ar Sessi ons
I N SENATE
April 20, 2009

Introduced by Sen. KRUCGER -- (at request of the State Conptroller) --
read twi ce and ordered printed, and when printed to be comitted to
the Committee on Fi nance

AN ACT to amend the state finance law, in relation to purchasing
services and comodities; to anend the economc developnent law, in
relation to the definition of procurenment contract; to anend the state
finance law, in relation to program procurenments; to amend the state
finance law, in relation to allowng for pilot procurenment nethods; to
anmend the state finance law, in relation to clarifying the definition
of services; to anend the state finance law, in relation to the
pur chasi ng of renewabl e energy resources and recycl ed products; and to
anmend the state finance law, in relation to mnimzing the nunber of
contracts awarded w thout conpetition

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The closing paragraph of section 43 of the state finance
law, as anended by chapter 137 of the |aws of 2008, is anended to read
as foll ows:

Except as otherw se expressly provided, the conptroller shall not
audit any claimor account or draw a warrant for the paynent of noneys
for the purchase of an aircraft intended primarily for the purpose of
carrying passengers or the rent of an aircraft for such purpose for a
period | onger than ten days. [The provision of this section shall not
apply to the necessary rental of autonobiles for construction and main-
tenance work on the highways of the state or for grade crossing elim-
nation work. ]

S 2. Paragraph h of subdivision 1 of section 163 of the state finance
| aw, as anended by chapter 137 of the |laws of 2008, is amended to read
as foll ows:

h. "Single source" nmeans a procurenent in which although two or nore
of ferers can supply the required cormmodities or services, the conmm s-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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sioner or state agency, upon witten findings setting forth the nmateria
and substantial reasons therefor, may award a contract or [non-techni-
cal] amendnent to a contract to one offerer over the other. The conmm s-
sioner or state agency shall docunent in the procurenment record the
ci rcunstances |leading to the selection of the vendor, including the
alternatives considered, the rationale for selecting the specific vendor
and the basis upon which it determ ned the cost was reasonabl e.

S 3. Subdi vision 6-a of section 163 of the state finance |aw, as
added by section 4 of part D of chapter 56 of the Ilaws of 2006, is
amended to read as foll ows:

6-a. Discretionary purchases. Notw thstandi ng the provisions of subdi-
vision two of section one hundred twelve of this chapter relating to the
dol | ar t hreshol d requiring the state conptroller's approval of
contracts, the comm ssioner of general services may neke purchases or
enter into contracts for the acquisition of commbdities and services
havi ng a val ue not exceedi ng ei ghty-five thousand dollars wi thout prior
approval by any other state officer or agency in accordance with proce-
dures and requirenments set forth in this article. Notw thstanding the
provisions of article four-C of the economc developnent |aw, the
comm ssi oner of general services mnmy nake purchases or enter into
contracts for the acquisition of cornmodities and services having a val ue
not exceeding [thirty] FIFTY thousand dollars w thout prior approval by
any other state officer or agency in accordance wth procedures and
requirenents set forth in this article.

S 4. Subdivision 6-b of section 163 of the state finance |aw, as added
by chapter 137 of the laws of 2008, is anended to read as foll ows:

6-b. Determnation of threshold anount. For [determ nation of thresh-
ol d anobunt] purposes of determ ning whether a purchase is wthin the
di scretionary threshol ds established by subdivision six of this section,
the comm ssioner and state agencies shall consider the reasonably
expect ed aggregate amount of all purchases of the same comobdities or
services to be made wthin the twelve-nonth period comenci ng on the

date of purchase. Purchases of services or comodities shall not be
artificially divided for the purpose of satisfying the discretionary
buyi ng threshol ds established by subdivision six of this section. A

change to or a renewal of a discretionary purchase shall not be permt-
ted if the change or renewal would bring the reasonably expected aggre-
gate anount of all purchases of the same commobdities or services from
the sane provider within the twelve-nonth period comenci ng on the date
of the first purchase to an anount greater than the discretionary buying
threshold anmount EXCEPT WHERE THE CHANGE OR RENEWAL COULD NOT HAVE BEEN
REASONABLY EXPECTED PRI OR TO THE FI RST PURCHASE

S 5. Paragraph c of subdivision 9 of section 163 of the state finance
law, as anended by chapter 137 of the |aws of 2008, is anended to read
as foll ows:

c. Were provided in the solicitation, state agencies nmay require
clarification fromofferers for purposes of assuring a full understand-
ing of responsiveness to the solicitation requirenents. Were provided
for in the solicitation, revisions may be permtted fromall offerers
determined to be susceptible of being selected for contract award, prior
to award. O ferers shall be accorded fair and equal treatnment wth
respect to their opportunity for discussion and revision of offers. A
state agency shall, [upon] WTH N TEN BUSI NESS DAYS FOLLOW NG A request,
provi de a debriefing to any unsuccessful offerer that responded to a
request for proposal or an invitation for bids, regarding the reasons
that the proposal or bid subnmtted by the unsuccessful offerer was not
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selected for an award. The opportunity for an unsuccessful offerer to
seek a debriefing shall be stated in the solicitation, which shal
provi de a reasonable tinme for requesting a debriefing.

S 6. Paragraph e of subdivision 10 of section 163 of the state finance
law, as anended by chapter 137 of the |aws of 2008, is anended to read
as foll ows:

e. The comm ssioner may authorize purchases required by state agencies
or other authorized purchasers by letting a contract pursuant to a wit-
ten agreenent, or by approving the use of a contract |let by any depart-
ment, agency or instrunentality of the United States governnment and/or
any departnent, agency, office, political subdivision or instrunentality
of any state or states. A state agency purchaser shall docunment in the
procurenent record its rationale for the use of a contract |et by any
departnment, agency or instrunmentality of the United States governnent or
any departnent, agency, office, political subdivision or instrunentality
of THIS STATE OR any other state or states. Such rationale shal
include, but need not be Iinmted to, a determ nation of need, a consid-
eration of the procurenment nethod by which the contract was awarded, an
anal ysis of alternative procurenment sources including an explanati on why
a conpetitive procurenent or the use of a centralized contract |et by
the commissioner is not in the best interest of the state, and the
reasonabl eness of cost.

S 7. Subdivision 3 of section 141 of the econonic devel opnent |aw, as

anended by chapter 137 of the laws of 2008, is anended to read as
fol | ows:

3. "Procurenent contract" shall nean any witten agreenent entered
into by an agency for the acquisition of goods, servi ces, or

construction of any kind in the actual or estinated anount of [fifteen]
FI FTY thousand dollars or nore. The term does not include an agreenent
for enploynent in the civil service.

S 8. Section 146 of the econom c devel opnent |aw, as anmended by chap-
ter 95 of the laws of 2000 and renunbered by chapter 137 of the |laws of
2008, is anmended to read as foll ows:

S 146. Approval of conptroller. The conptroller shall not approve or
file any procurenment contract for the acquisition of goods or services
in the anount of [fifteen] FIFTY thousand dollars or nore unless notice
as provided in section one hundred forty-two of this article shall first
have been published in the procurenent opportunities newsletter at |east
fifteen business days prior to the date on which a bid or proposal was
due. Provided, however, such requirenent of publication of advance
notice shall not apply to contracts exenpt from such requirenment under
section one hundred forty-four of this article; provided further, that
the conptroller shall not be required to disapprove a contract if he
deternmines that there has been substantial conpliance with the require-
nments of section one hundred forty-two and section one hundred forty-
three of this article. The foregoing provisions of this section shal
not be construed to |limt, in any manner, the right of the conptroller
to denmand evidence of adequate conpetition or such other proofs as he
may require in the discharge of his responsibilities pursuant to section
one hundred twelve of the state finance |aw or any other provision of
| aw.

S 9. Paragraph m of subdivision 2 of section 161 of the state finance
| aw, as added by chapter 95 of the | aws of 2000, is anended to read as
fol | ows:

m Establish and, fromtinme to tinme, amend guidelines with respect to
publ i shing by state agencies of quarterly listings of projected procure-
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ments having a value greater than five thousand dollars but |ess than
[fifteen] FIFTY thousand dollars in the procurenment opportunities news-
| etter established by article four-C of the econom c devel opnent | aw.

S 10. Subdivision 8 of section 163 of the state finance law, as

anended by chapter 95 of the laws of 2000, is anmended to read as
fol | ows:

8. Public notice. Al procurenents by state agencies in excess of
[fifteen] FIFTY thousand dollars shall be advertised in the state's

procurenent opportunities newsletter in accordance with article four-C
of the econom c devel opnent | aw.

S 11. The state finance |law is anended by adding a new article 11-Cto
read as foll ows:

ARTI CLE 11-C
PROGRAM PROCUREMENTS
SECTI ON 179- FF. DEFI NI Tl ONS.
179- GG PROGRAM PROCUREMENTS.
179- HH. REQUEST FOR EXEMPTI ON.
179-11. PROGRAM PROCUREMENT PROCESS.

S 179-FF. DEFINITIONS. AS USED IN THIS ARTICLE THE FOLLOANNG TERMS
SHALL HAVE THE FOLLOW NG MEANI NGS UNLESS OTHERW SE SPECI FI ED:

1. "COSTS" SHALL BE QUANTI FI ABLE AND MAY | NCLUDE, W THOUT LI M TATI ON,
THE PRI CE OF PROVI DI NG THE A VEN GOOD OR SERVI CE AND THE ADM NI STRATI VE,
TRAI NI NG STORAGE, MAI NTENANCE OR OTHER OVERHEAD EXPENSE ASSOCI ATED W TH
A G VEN GOOD OR SERVI CE.

2. "EMERGENCY" MEANS AN URGENT AND UNEXPECTED REQUI REMENT WHERE PUBLI C
HEALTH, SAFETY, OR WELFARE OR THE CONSERVATI ON OF PUBLI C RESOURCES | S AT
Rl SK.

3. "PRICE" MEANS THE AMOUNT OF MONEY SET AS CONSI DERATION FOR A GOOD
OR SERVICE AND MAY I NCLUDE, BUT IS NOT LIMTED TO, WHEN APPLI CABLE AND
VHEN SPECI FI ED | N THE PROPOSAL/ APPLI CATI ON, DELI VERY CHARGES, | NSTALLA-
TI ON CHARGES AND OTHER COSTS.

4. "PROCUREMENT RECORD' MEANS DOCUMENTATI ON OF THE DECI SI ONS MADE AND
THE APPROACH TAKEN | N THE PROCUREMENT PROCESS.

5. " PROGRAM PROCUREMENT" MEANS A PROCUREMENT WHI CH:

A. | S NOT UNDERTAKEN BY A STATE AGENCY PRIMARILY TO OBTAIN COVWOD-
| TIES, SERVICES OR TECHNOLOGY FOR SUCH AGENCY BUT RATHER UNDERTAKEN FOR
A BROAD PUBLI C PURPCSE AUTHORI ZED BY LAW RATHER THAN A NARROALY DEFI NED
ACTI VI TY; AND

B. IS INTENDED TO BENEFIT A COWUNI TY OR A PORTI ON OF A COVUNI TY; AND

C. I'S ACCOWPLI SHED I N WHOLE OR I N PART THROUGH A CONTRACT OR CONTRACTS
W TH AN ASSOCI ATI ON, PARTNERSHI P, JO NT VENTURE, FIRM  COWPANY, CORPO-
RATI ON, PUBLI C CORPORATI ON, NOT- FOR- PROFI T ORGANI ZATI ON OR A COVBI NATI ON
OF SUCH ENTI TI ES; AND

D. HAS BEEN GRANTED AN EXEMPTI ON PURSUANT TO THE PROVI SI ONS OF SECTI ON
ONE HUNDRED SEVENTY-NINE-HH OF TH'S ARTICLE WHERE SUCH EXEMPTION | S
REQUI RED BY SECTI ON ONE HUNDRED SEVENTY- NI NE- GG OF THI S ARTI CLE.

A PROGRAM PROCUREMENT PROVI DES THE PROPOSER OR APPLI CANT WTH W DE
DI SCRETION AND LATITUDE IN THE MANNER IN WH CH THE PURPCSE IS TO BE
ACCOWPLI SHED W TH FEW SPECI FI C LI M TATI ONS ON THE SCOPE OF THE PROPCSAL
OR APPLI CATI ON.

6. "PUBLI C CORPORATI ON' MEANS A CITY, TOAN, VILLAGE, SCHOCOL DI STRI CT,
A DI STRI CT CORPORATI ON OR A PUBLI C BENEFI T CORPORATION AS THOSE TERMS
ARE DEFI NED | N SECTI ON SI XTY-SI X OF THE GENERAL CONSTRUCTI ON LAW

7. "RESPONSI BLE" OR "RESPONSIBILITY" SHALL HAVE THE SAME MEANI NG AS
SUCH TERMS HAVE BEEN | NTERPRETED PRI OR TO THE EFFECTIVE DATE OF TH'S
ARTI CLE.
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8. "RESPONSIVE" MEANS A PROPCSER OR APPLI CANT MEETI NG THE M NI MUM
SPECI FI CATI ONS OR REQUI REMENTS AS PRESCRI BED I N A SOLI Cl TATI ON | SSUED BY
A STATE AGENCY.

9. "SINGLE SOURCE" MEANS A PROGRAM PROCUREMENT I'N VWH CH ALTHOUGH TWO
OR MORE PROPCSERS OR APPLI CANTS CAN SUPPLY THE REQUI RED GOODS OR
SERVI CES, THE STATE AGENCY, UPON WRI TTEN FI NDI NGS SETTI NG FORTH THE
MATERI AL AND SUBSTANTI AL REASONS THEREFOR, MAY AWARD THE CONTRACT TO ONE
PROPOSER OR APPLI CANT OVER ANOTHER. THE STATE AGENCY SHALL DOCUMENT IN
THE PROCUREMENT RECORD THE Cl RCUMSTANCES LEADI NG TO THE SELECTI ON OF THE
PROPOSER OR APPLI CANT, I NCLUDI NG THE ALTERNATIVES CONSIDERED, THE
RATI ONALE FOR SELECTI NG THE SPECI FI C PROPOSER OR APPLI CANT AND THE BASI S
UPON WHI CH THE STATE AGENCY DETERM NED THAT THE COST WAS REASONABLE.

10. " SOLI C TATI ON DOCUMENT" MEANS THE DOCUMENT | SSUED BY A STATE AGEN-
CY NOTI FYI NG PRCSPECTI VE PROPOSERS OR APPLI CANTS THAT THE STATE AGENCY
WSHES TO RECEIVE PROPCSALS OR APPLI CATIONS FOR PROVI DI NG GOODS OR
SERVI CES.

11. "SOLE SOURCE" MEANS A PROGRAM PROCUREMENT I'N WHI CH ONLY ONE PROPOG
SER OR APPLI CANT | S CAPABLE OF SUPPLYI NG THE REQUI RED GOODS OR SERVI CES.

12. " SPECI FI CATI ON' OR "REQUI REMENT" MEANS ANY DESCRIPTION OF THE
PHYSI CAL OR FUNCTI ONAL CHARACTERI STICS OR THE NATURE OF A GOOD OR
SERVI CE, ANY DESCRI PTI ON OF THE SERVI CES TO BE PERFORMED, THE GOODS OR
SERVI CES TO BE PROVI DED, THE NECESSARY QUALI FI CATI ONS OF THE PROPOSER OR
APPLI CANT, THE CAPACI TY AND CAPABI LI TY OF THE PROPOSER OR APPLI CANT TO
COWPLETE THE PROPOSED CONTRACT SUCCESSFULLY, OR THE PROCESS FOR ACHI EV-
ING SPECIFIC RESULTS OR ANTIC PATED QOUTCOVES, OR BOTH, OR ANY OTHER
REQUI REMENT NECESSARY TO PERFORM THE WORK. | T MAY | NCLUDE A DESCRI PTI ON
OF ANY OBLIGATORY TESTING | NSPECTI ON OR PREPARATI ON FOR DELI VERY AND
USE, AND MAY | NCLUDE FEDERALLY REQUI RED PROVI SI ONS AND CONDI TI ONS WHERE
THE ELIGBILITY FOR FEDERAL FUNDS |I'S CONDI TI ONED UPON THE | NCLUSI ON OF
SUCH FEDERALLY REQUI RED PROVI SI ONS AND CONDI TI ONS.  SPECI FI CATI ONS SHALL
BE DESI GNED TO ENHANCE COWPETI Tl ON.

13. " STATE AGENCY" OR "STATE AGENCI ES" MEANS ALL STATE DEPARTMENTS,
BOARDS, COWM SSI ONS, OFFI CES OR | NSTI TUTI ONS BUT EXCLUDES, HOWEVER, FOR
THE PURPOSES OF SUBDI VI SI ON FI VE OF SECTI ON THREE HUNDRED FI FTY-FI VE OF
THE EDUCATI ON LAW THE STATE UNI VERSI TY OF NEW YORK, AND EXCLUDES, FOR
THE PURPOSES OF SUBDI VI S| ON A OF SECTI ON SI XTY- TWO HUNDRED ElI GHTEEN OF
THE EDUCATION LAW THE CITY UNI VERSI TY OF NEW YORK. FURTHERMORE, SUCH
TERM SHALL NOT | NCLUDE THE LEG SLATURE OR THE JUDI Cl ARY.

S 179- GG PROGRAM PROCUREMENTS. THE PROGRAM PROCUREMENT PROCESS SET
FORTH IN THI S ARTI CLE, RATHER THAN THE REQUI REMENTS OF ARTI CLE ELEVEN OF
TH S CHAPTER, SHALL APPLY TO

1. PROGRAM PROCUREMENTS OPEN ONLY TO NOT- FOR- PROFI T ORGANI ZATI ONS OR
PUBLI C CORPORATI ONS OR BOTH, AND

2. THOSE PROGRAM PROCUREMENTS OPEN TO PROFI T- SEEKI NG ENTI TIES WHERE
THE STATE AGENCY HAS OBTAI NED FROM THE STATE COWPTROLLER, | N ACCORDANCE
W TH SECTI ON ONE HUNDRED SEVENTY-NI NE-HH OF TH S ARTI CLE, AN EXEMPTI ON
FROM THE REQUI REMENTS OF ARTI CLE ELEVEN OF TH S CHAPTER.

S 179-HH REQUEST FOR EXEMPTI ON. BEFORE THE | SSUANCE OF A SCLI Cl TATI ON
DOCUMENT, A STATE AGENCY CONDUCTI NG A PROCUREMENT OPEN TO PROFI T- SEEKI NG
ENTITIES VWH CH THE STATE AGENCY BELI EVES FALLS W TH N THE MEANI NG OF A
PROGRAM PROCUREMENT, AS DEFINED IN TH S ARTI CLE, SHALL MAKE A WRI TTEN
REQUEST TO THE STATE COVPTROLLER FOR AN EXEMPTI ON FROM THE REQUI REMENTS
OF ARTI CLE ELEVEN OF THI S CHAPTER. THE STATE COWPTROLLER SHALL MAKE A
VWRI TTEN DETERM NATI ON AS TO WHETHER THE PROPOSED PROCUREMENT FALLS W TH-
IN THE DEFIN TION OF A PROGRAM PROCUREMENT AS SET FORTH | N SECTI ON ONE
HUNDRED SEVENTY-NI NE-FF OF TH'S ARTICLE AND IS I N THE BEST | NTEREST OF
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THE STATE, AND SHALL EI THER GRANT OR DENY THE EXEMPTI ON ON THE BASI S OF
SUCH DETERM NATI ON. | F THE STATE COMPTROLLER GRANTS A STATE AGENCY AN
EXEMPTI ON FROM THE REQUI REMENTS OF ARTI CLE ELEVEN OF TH S CHAPTER, THE
PROGRAM PROCUREMENT SHALL BE CONDUCTED | N ACCORDANCE W TH THE REQUI RE-
MENTS OF THI S ARTI CLE.

S 179-11. PROGRAM PROCUREMENT PROCESS. 1. METHOD OF PROCUREMENT. THE
STATE AGENCY SHALL DOCUMENT I'N THE PROCUREMENT RECORD AND | N ADVANCE OF
THE RECEI PT OF THE | NI TI AL RECEI PT OF PROPOSALS/ APPLI CATI ONS THE DETER-
M NATION OF THE EVALUATION CRITERIA AND THE PROCESS TO BE USED I N THE
DETERM NATI ON OF FUNDI NG AWARD, AND THE MANNER I N WHICH THE EVALUATI ON
AND SELECTI ON SHALL BE CONDUCTED.

2. PUBLIC NOTICE. ALL PROGRAM PROCUREMENTS BY STATE AGENCI ES OR AN
AVWARD OR FUNDI NG I N EXCESS OF FI FTEEN THOUSAND DOLLARS SHALL BE ADVER-
TISED |IN THE STATE' S PROCUREMENT OPPORTUNI TI ES NEWSLETTER | N ACCORDANCE
W TH ARTI CLE FOUR-C OF THE ECONOM C DEVELOPMENT LAW

3. SCLI C TI NG AND ACCEPTI NG PROPCSALS OR APPLI CATI ONS. A SCLI Cl TATI ON
DOCUMENT | SSUED BY A STATE AGENCY SHALL PRESCRI BE THE M NI MUM SPECI FI CA-
TIONS OR REQUI REMENTS THAT MJUST BE MET TO BE CONSI DERED RESPONSI VE AND
SHALL DESCRI BE AND DI SCLCSE THE GENERAL MANNER IN WVHI CH THE EVALUATI ON
AND SELECTION SHALL BE CONDUCTED. WHERE APPROPRI ATE, THE SOLI Cl TATI ON
DOCUMENT SHALL | DENTI FY THE RELATI VE | MPORTANCE OR VEI GHT OF COST AND
THE OVERALL TECHNICAL CRITERIA TO BE CONSI DERED BY A STATE AGENCY I N
MAKI NG A PROGRAM PROCUREMENT DETERM NATI ON.

4. SELECTI ON AND AWARD. A. SELECTI ON AND AWARD SHALL BE CONSI STENT
WTH. (1) THE TERMS OF THE SCLI Cl TATI ON DOCUMENT | SSUED BY THE STATE
AGENCY; AND (I1) THE AWARD METHODOLOGY SET FORTH IN THE PROCUREMENT
RECORD BEFORE THE | NI TI AL RECEI PT OF PROPOSALS OR APPLI CATI ONS.

B. PROGRAM PROCUREMENT AWARDS SHALL BE MADE TO A PROPOSER OR APPLI CANT
OFFERI NG REASONABLE COSTS ON THE BASI S OF TECHNI CAL MERI T. THE AWARD OR
FUNDI NG SHALL BE ALLOCATED TO THE H GHEST RANKED PROPOSALS. NOTHING IN
TH'S SECTION, HONEVER, SHALL BE DEEMED TO PROH BI T A STATE AGENCY FROM
EVALUATI NG COST SEPARATELY I N I TS SELECTI ON AND AVWARD.

C. A PROCUREMENT RECORD SHALL BE MAI NTAI NED FOR EACH PROGRAM PROCURE-
MENT | DENTI FYI NG W TH SUPPORTI NG DOCUMENTATI ON, DECI SI ONS MADE BY THE
STATE AGENCY DURI NG THE PROCUREMENT PROCESS.

D. SELECTION AND AWARD SHALL BE A WRITTEN DETERM NATION IN THE
PROCUREMENT RECORD MADE BY THE STATE AGENCY.

E. PRIOR TO MAKI NG A PROGRAM PROCUREMENT AWARD, THE STATE AGENCY SHALL
MAKE A DETERM NATI ON OF THE RESPONSI BI LI TY OF THE PROPCSER OR APPLI CANT.

5. REDUCTION OF AWARD. A STATE AGENCY MAY REDUCE THE MONETARY AMOUNT
OF THE AWARDS MADE UNDER A PROGRAM PROCUREMENT | F THE STATE AGENCY
RESERVES THE RI GHT TO MAKE SUCH A REDUCTI ON I N THE SOLI Cl TATI ON DOCUMENT
AND SUCH REDUCTI ON IS CONSI STENT W TH A PREDEFI NED METHODOLOGY SET FORTH
IN THE PROCUREMENT RECORD PRI OR TO THE RECEI PT OF I NI TI AL PROPOSALS OR
APPLI CATI ONS.

6. DI SCRETI ONARY PROGRAM PROCUREMENT AWARDS. A STATE AGENCY NAY MAKE A
PROGRAM PROCUREMENT AWARD I N AN  AMOUNT NOT EXCEEDI NG FIFTY THOUSAND
DOLLARS W THOUT A COWPETI Tl VE PROCESS. THE STATE AGENCY SHALL, HOWEVER,
DOCUMENT THAT THE AMOUNT OF THE FUNDI NG AWARD | S REASONABLE.

7. CONTRACT AWARDS. A. CONTRACT AWARDS SHALL BE MADE ON THE BASIS OF
H GHEST RANK | N ACCORDANCE W TH THE SELECTI ON AND AWARD METHODOLOGY.

B. SINGLE OR SOLE SOURCE CONTRACT AWARDS, OR CONTRACT AWARDS MADE TO
MEET EMERGENCI ES ARI SI NG FROM UNFORESEEN CAUSES, MAY BE MADE W THOUT A
FORVAL COWPETI Tl VE PROCESS AND SHALL ONLY BE MADE UNDER UNUSUAL Cl RCUM
STANCES AND SHALL BE BASED UPON A DETERM NATI ON BY THE STATE AGENCY THAT
THE SPECI FI CATI ONS OR REQUI REMENTS FOR SUCH AWARD HAVE BEEN DESI GNED | N
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A FAIR AND EQUI TABLE MANNER. THE STATE AGENCY SHALL DOCUMENT | N THE
PROCUREMENT RECORD, SUBJECT TO REVIEW BY THE STATE COWTROLLER, THE
BASIS FOR A DETERM NATI ON TO MAKE AN AWARD TO A SI NGLE SOURCE OR SOLE
SOURCE, OR THE NATURE OF THE EMERGENCY G VING RI SE TO THE AWARD.

8. CONTRACTS. ANY CONTRACT RESULTING FROM A PROGRAM PROCUREMENT
AWARDED PURSUANT TO THE PROVI SIONS OF THI' S ARTI CLE THAT | NCLUDES FUNDI NG
FOR COWODI TI ES OR CONSTRUCTI ON SERVI CES IN EXCESS OF FIFTY THOUSAND
DOLLARS SHALL |INCLUDE CONTRACT LANGUAGE REQUI RING THE CONTRACTOR TO
ACQUI RE SUCH COMMODI TI ES AND/ OR  CONSTRUCTI ON SERVI CES PURSUANT TO A
COVPETI TI VE BI DDI NG PROCESS.

9. REVIEWBY THE OFFI CE OF THE STATE COWTROLLER REVI EW BY THE OFFI CE
OF THE STATE COVPTROLLER SHALL BE | N ACCORDANCE W TH SECTI ON ONE HUNDRED
TWELVE OF THI S CHAPTER

S 12. Section 163 of the state finance |aw is amended by addi ng a new
subdi vision 13-a to read as foll ows:

13-A. PILOT PROCUREMENT PRQIECTS. WHEN THE COMM SSIONER OR A STATE
AGENCY DEVELOPS A PROCUREMENT METHOD NOT AUTHORI ZED BY THI S ARTI CLE, THE
COW SSI ONER  OR STATE AGENCY MAY USE SUCH METHOD ON A LI M TED BASI S FOR
A SPECI FI C CONTRACT AWARD | F: A. THE COW SSI ONER OR STATE AGENCY HAS
MADE A DETERM NATI ON, DOCUMENTED | N THE PROCUREMENT RECORD, THAT SUCH A
Pl LOT PROCUREMENT METHOD WOULD BETTER SERVE THE | NTEREST OF THE STATE
THAN OTHER METHODS CURRENTLY AVAI LABLE UNDER THI S SECTI ON AND THAT THE
Pl LOT PROCUREMENT METHOD CAN BE APPLI ED ON A FAIR AND EQUI TABLE BASI S,
AND B. THE COWTROLLER AGREES, PRI OR TO THE COMMENCEMENT OF THE PROCURE-
MENT, THAT SUCH PROCUREMENT METHOD BETTER SERVES THE | NTERESTS OF THE
STATE AND CAN BE APPLIED ON A FAIR AND EQUI TABLE BASIS. FOR EACH SUCH
PI LOT PROCUREMENT PRQIECT AWARD, THE COWM SSI ONER OR THE STATE AGENCY,
AS APPLI CABLE, SHALL SUBMT TO THE COWPTROLLER NOT LATER THAN THE
MD PONT OF THE TERM OF THE RESULTANT CONTRACT A REPORT ASSESSI NG THE
SUCCESS OR FAILURE OF THE PILOT PROCUREMENT METHOD. THE COWPTROLLER
SHALL THEN REVIEW THE REPORT AND MAKE WRI TTEN RECOMVENDATI ONS TO THE
GOVERNOR AND THE LEG SLATURE REGARDI NG THE POSSIBLE CONTINUED USE OF
SUCH METHOD.

S 13. Subdivision 7 of section 160 of the state finance |aw, as added
by chapter 83 of the laws of 1995, is anmended to read as foll ows:

7. "Service" or "services" neans, except with respect to contracts for
state printing, the performance of a task or tasks and may include a
material good or a quantity of material goods, and which is the subject
of any purchase or other exchange. For the purposes of this article,
technol ogy shall be deenmed a service. Services, as defined in this arti-
cle, shall not apply to those contracts for (I) architectural, engineer-
ing or surveying services, [or those contracts approved in accordance
with] (I1) SERVI CES PROVI DED BY A NOT- FOR- PROFI T ORGANI ZATI ON | N ACCORD-
ANCE WTH THE PROVI SIONS OF article eleven-B of this chapter, (I11)
SERVI CES PROVI DED BY A PUBLI C CORPORATI ON AS DEFI NED I N SUBDI VI SI ON ONE
OF SECTI ON SI XTY-SI X OF THE GENERAL CONSTRUCTI ON LAW OR (I1V) SERVICES
OBTAINED THROUGH PROGRAM PROCUREMENTS | N ACCORDANCE W TH ARTICLE
ELEVEN-C OF THI S CHAPTER

S 14. The state finance |law is anended by adding a new section 169 to
read as foll ows:

S 169. PURCHASING OF PRODUCTS FOR PUBLIC USE. NOTW THSTANDI NG ANY
OTHER PROVI SION OF THI' S ARTI CLE, WHEN PURCHASI NG PRODUCTS THE OFFI CER,
BOARD OR AGENCY CHARGED W TH THE AWARDI NG OF PUBLI C CONTRACTS MAY, WHER-
EVER RENEWABLE ENERGY RESOURCES OR RECYCLED PRODUCTS MEET CONTRACT SPEC-
| FICATIONS AND THE PRICE OF SUCH PRODUCTS |'S REASONABLY COWPETI Tl VE,
PURCHASE SUCH PRODUCTS. FOR THE PURPOSE OF THI' S SECTI ON:
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1. "RECYCLED PRODUCT" SHALL MEAN ANY PRODUCT WHICH IS MANUFACTURED
FROM SECONDARY MATERI ALS, AS DEFI NED I N SUBDI VI SI ON ONE OF SECTI ON TWD
HUNDRED S| XTY- ONE OF THE ECONOM C DEVELOPMENT LAW AND WHICH MEETS THE
REQUI REMENTS OF SUBDI VI SI ON TWO OF SECTI ON 27-0717 OF THE ENVI RONMENTAL
CONSERVATI ON LAW AND REGULATI ONS PROMULGATED PURSUANT THERETG,

2. "RENEWABLE ENERGY RESOURCES" SHALL | NCLUDE SOURCES THAT ARE CAPABLE
OF BEI NG CONTI NUOUSLY RESTORED BY NATURAL OR OTHER MEANS OR ARE SO LARGE
AS TO BE USEABLE FOR CENTURI ES W THOUT SI GNI FI CANT DEPLETI ON AND | NCLUDE
SOLAR, WND, PHOTOVOLTAICS, METHANE WASTE, TI DAL, GEOTHERVAL, AND FUEL
CELL TECHNOLOG ES; AND

3. "REASONABLY COWPETI TI VE" SHALL MEAN:. (A) THAT THE COST OF THE RECY-
CLED PRODUCT DCES NOT EXCEED A COST PREM UM OF TEN PERCENT ABOVE THE
COST OF A COVPARABLE PRODUCT THAT IS NOT A RECYCLED PRODUCT OR, |F AT
LEAST FI FTY PERCENT OF THE SECONDARY MATERI ALS UTILIZED IN THE MANUFAC-
TURE OF THAT PRODUCT ARE GENERATED FROM THE WASTE STREAM | N NEW YORK
STATE, THE COST OF THE RECYCLED PRODUCT DOES NOT EXCEED A COST PREM UM
OF FI FTEEN PERCENT ABOVE THE COST OF A COVPARABLE PRODUCT THAT IS NOT A
RECYCLED PRODUCT; OR (B) THAT THE COST OF THE RENEWABLE ENERGY RESOURCE
DOES NOT EXCEED A COST PREM UM OF FI FTEEN PERCENT ABOVE THE COST OF A
COVPARABLE PRODUCT THAT IS NOT A RENEWABLE ENERGY RESOURCE.

S 15. Subparagraph (ii) of paragraph b of subdivision 10 of section
163 of the state finance |aw, as added by chapter 137 of the | aws of
2008, is anended to read as foll ows:

(ii) State agencies shall mnimze the use of single source procure-
ments and shall wuse single source procurenents only when a fornmal
conpetitive process is not feasible. State agencies shall docunment in
the procurenment record the circunstances and the material and substan-
tial reasons why a formal conpetitive process is not feasible. The term
of a single source procurenent contract shall be limted to the m ni num
period of time necessary to aneliorate the circunstances which created
the material and substantial reasons for the single source award. Not
|ater than thirty days after the contract award, state agencies shall,
for all single source procurenment contracts, nmake available for public
i nspection on the agency website, a summary of the circunstances and
material and substantial reasons why a conpetitive procurenent is not
feasible. Any information which the contracting agency is otherw se
prohi bited by Iaw from di sclosing pursuant to sections eighty-seven and
ei ghty-nine of the public officers law, shall be redacted from the
docunentation published on the agency website. NOTW THSTANDI NG THE
PROVI SI ONS OF THI S PARAGRAPH, A STATE AGENCY SHALL NOT MAKE AVAI LABLE
FOR PUBLI C | NSPECTI ON THE PROCUREMENT RECORD OF A SI NGLE SOURCE PROCURE-
MENT CONTRACT WHERE THE STATE COVPTROLLER, UPON REQUEST BY THE CONTRACT-
| NG ACENCY, DETERM NES THAT PUBLI CATI ON WOULD AFFECT THE ABILITY OF (A)
LAW ENFORCEMENT AGENCI ES TO CARRY OUT | NVESTI GATI ONS, OR (B) AGENCIES TO
PROTECT SECURI TY OPERATIONS AND IN SUCH CASE NOTICE OF AVAILABILITY
SHALL NOT BE PLACED | N THE PROCUREMENT OPPORTUNI TI ES NEWSLETTER.

S 16. Subdivision 12 of section 163 of the state finance |aw, as added
by chapter 83 of the laws of 1995, is amended to read as foll ows:

12. Review by the office of the state conptroller. Review by the
office of the state conptroller shall be in accordance with section one
hundred twelve of this chapter. WHERE THE CONTRACTI NG AGENCY HAS NOT
COWPLI ED WTH ONE OR MORE PROVISIONS OF THHS ARTICLE, THE COWTROLLER
MAY APPROVE THE AWARDED CONTRACT I F: (1) THE CONTRACTI NG AGENCY DETER-
M NES AND CERTI FI ES, BASED UPON CLEAR AND CONVI NCI NG EVI DENCE DOCUMENTED
I N THE PROCUREMENT RECORD, THAT THE NONCOWPLI ANCE DI D NOT PREJUDI CE OR
FAVOR ANY VENDOR OR POTENTI AL VENDOR AND THAT A NEW PROCUREMENT WOULD
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NOT BE IN THE BEST | NTEREST OF THE STATE; AND (Il) THE COWTROLLER
CONCURS | N SUCH DETERM NATI ON.

S 17. This act shall take effect imediately and shall apply to any
procurenent initiated on or after such date; provided, however, that the
amendnents to section 163 of the state finance | aw nade by sections two,
three, four, five, six, ten, twelve, fifteen and sixteen of this act
shall not affect the repeal of such section as provided in subdivision 5
of section 362 of chapter 83 of the laws of 1995, as anended, and shal
be deened repeal ed therewith; and provided further, that section seven
of this act shall take effect on the sane date as section 5 of chapter
137 of the laws of 2008 takes effect.



