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STATE OF NEW YORK

417
2009- 2010 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 7, 2009

Introduced by Sens. BRESLIN, ADAMS, DILAN, DUANE, HASSELL- THOVPSON,
KRUEGER, KRUGER, MONTGOVERY, ONORATO, OPPENHElI MER, PARKER, SAMPSON,
SAVI NO, SCHNEI DERVAN, SM TH, STACHOWBKI, STAVI SKY, VALESKY -- read
twice and ordered printed, and when printed to be comitted to the
Committee on Judiciary

AN ACT to amend the general obligations law, the civil practice | aw and
rules and the public health law, in relation to holding health care
or gani zati ons responsi ble for the consequences of their decisions

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings. The legislature finds that a wde
variety of entities are integrating the functions of paying for health
care, determ ning what health care is paid for, and providing the care.
This integration is breaking down traditional distinctions as to func-
tion. Increasingly, payor determ nations are governing health care and
controlling decisions that in the past were the exclusive domain of
health care professionals and patients. The legislature further finds
that this integration makes it inperative that health care organizations
be held fully responsible for the consequences of their decisions, nuch
as health care professionals have been held responsible for the conse-
guences of their decisions.

S 2. The general obligations |law is anmended by addi ng a new section
11-108 to read as foll ows:

S 11-108. RESPONSIBILITY Of HEALTH CARE ORGAN ZATI ONS. 1. DEFI-
NI TIONS. FOR PURPOSES OF THIS SECTION, UNLESS THE CONTEXT CLEARLY
REQUI RES OTHERW SE:

(A) "HEALTH CARE ORGANI ZATION' NMEANS AN ENTITY THAT  APPROVES,
PROVI DES, ARRANGES FOR, OR PAYS FOR HEALTH CARE SERVI CES, | NCLUDI NG BUT
NOT LI M TED TO AN ENTI TY LI CENSED UNDER THE | NSURANCE LAW OR LI CENSED OR
CERTI FI ED UNDER THE PUBLI C HEALTH LAW

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(B) "HEALTH CARE PROVI DER' MEANS AN ENTI TY LI CENSED OR CERTI FI ED UNDER
ARTI CLE TWENTY- El GHT, THI RTY-SI X OR FORTY- FOUR OF THE PUBLI C HEALTH LAW
AN ENTI TY LI CENSED OR CERTI FI ED UNDER ARTI CLE SI XTEEN OR THI RTY-ONE OF
THE MENTAL HYG ENE LAW A HEALTH CARE PRACTI TI ONER LI CENSED OR CERTI FI ED
UNDER TI TLE ElI GHT OF THE EDUCATI ON LAW OR A PROVI DER OF PHARVACEUTI CAL
PRODUCTS AND SERVI CES OR DURABLE MEDI CAL EQUI PMENT.

(© "HEALTH CARE SERVI CE' MEANS HEALTH CARE SERVICES, TREATMENTS,
PRODUCTS OR EQUI PMENT PROVI DED BY A HEALTH CARE PROVI DER

2. VWHENEVER A HEALTH CARE ORGAN ZATI ON DELAYS, FAILS OR REFUSES TO
APPROVE, PROVI DE, ARRANGE FOR, OR PAY FOR, IN A TIMELY MANNER, ANY
HEALTH CARE SERVICES TO A PERSON TO THE EXTENT | T | S CONTRACTUALLY OR
LEGALLY OBLI GATED TO DO SO, | T SHALL BE LI ABLE FOR ANY PERSONAL | NJURY,
DEATH OR DAMAGES CAUSED BY THE DELAY, FAILURE OR REFUSAL.

3. THE FAILURE OF THE PERSON (OR OF ANY OTHER PERSON ACTI NG ON THE
PERSON S BEHALF) TO SEEK AN ALTERNATE PROVIDER OF OR TO PAY FOR THE
HEALTH CARE SERVICE SHALL NOT DIM Nl SH THE HEALTH CARE ORGANI ZATI ON' S
LI ABI LI TY OR CONSTI TUTE CULPABLE CONDUCT FOR THE PURPOSES OF SECTI ON ONE
THOUSAND FOUR HUNDRED ELEVEN OF THE Cl VIL PRACTI CE LAW AND RULES.

4. NOTHING IN THI' S SECTION SHALL LIMT ANY OTHER RIGHT, REMEDY, OR
CAUSE OF ACTI ON THAT ANY PERSON MAY OTHERW SE HAVE.

5. NO CONTRACT OR AGREEMENT BETWEEN A HEALTH CARE PROVI DER AND A
HEALTH CARE ORGANI ZATI ON SHALL DI RECTLY OR | NDI RECTLY REQU RE A HEALTH
CARE PROVI DER TO | NDEMNI FY OR HOLD HARMLESS THE HEALTH CARE ORGANI ZATI ON
FOR ANY LIABILITY RESULTI NG FROM THE HEALTH CARE ORGANI ZATI ON' S ACTS OR
OM SSI ONS.

6. NO CONTRACT OR AGREEMENT BETWEEN A HEALTH CARE ORGANI ZATI ON AND ANY
ENTI TY OR PERSON SHALL WAIVE OR LIMT ANY LIABILITY OfF THE HEALTH CARE
ORGANI ZATI ON TO THE ENTI TY OR PERSON UNDER THI S ARTI CLE.

7. A HEALTH CARE ORGAN ZATION SHALL, WTH N TEN DAYS OF A WRI TTEN
REQUEST FOR SAME, PROVIDE TO A PERSON OR AN ATTORNEY OR HEALTH CARE
PRACTI TI ONER AUTHORI ZED TO REPRESENT OR ACT ON BEHALF OF THE PERSON OR
THE PERSON S ESTATE, AN OPPORTUNI TY TO | NSPECT AND TO RECEI VE COPIES OF
ALL | NFORVATI ON AND RECORDS RELATI NG OR PERTAI NI NG TO | TS DELAY, FAILURE
OR REFUSAL TO APPROVE, PROVIDE, ARRANGE FOR, OR PAY FOR, IN A TIMELY
MANNER, ANY HEALTH CARE SERVI CES TO THE EXTENT IT IS CONTRACTUALLY OR
LEGALLY OBLI GATED TO DO SO FOR THE PERSON. THE HEALTH CARE ORGANI ZATI ON
MAY | MPOSE A REASONABLE CHARGE, NOT TO EXCEED THE CHARGES | MPOSED FOR
| NSPECTI ON AND COPI ES AS SET FORTH I N SECTI ONS SEVENTEEN AND EI GHTEEN OF
THE PUBLI C HEALTH LAW

8. IF THE TIME IN WHI CH A PLAI NTI FF COULD HAVE COMVENCED AN ACTI ON FOR
PROFESSI ONAL  MALPRACTICE FOR THE ACT, ERROR OR OM SSI ON COVPLAI NED OF
HAS EXPI RED PRI OR TO COMMENCEMENT OF AN ACTI ON BROUGHT PURSUANT TO THI' S
SECTI ON AGAI NST A HEALTH CARE ORGANI ZATI ON, THE DEFENDANT | N SAI D ACTI ON
SHALL BE BARRED FROM COMMVENCI NG A THI RD- PARTY ACTI ON AGAI NST A PERSON
NOT A PARTY WHO IS OR MAY BE LI ABLE TO THAT DEFENDANT FOR ALL OR PART OF
THE PLAI NTI FF' S CLAI M AGAI NST THE DEFENDANT, AND AGAI NST WHOM THE PLAI N-
TI FF CANNOT COMMVENCE AN ACTI ON FOR PROFESSI ONAL MALPRACTICE DUE TO THE
EXPI RATION OF THE STATUTE OF LI M TATI ONS PRI OR TO COWENCEMENT OF THE
ACTI ON AGAI NST THE DEFENDANT.

S 3. Section 1602 of the civil practice law and rules is anended by
addi ng a new subdivision 14 to read as foll ows:

14.  NOT APPLY TO AN ACTI ON AGAI NST A HEALTH CARE ORGANI ZATI ON BROUGHT
PURSUANT TO SECTI ON 11- 108 OF THE GENERAL OBLI GATI ONS LAW

S 4. Subdivision 1 of section 4410 of the public health |aw, as added
by chapter 938 of the laws of 1976, is anended to read as foll ows:



Co~NOoOUIT~hWNE

S. 417 3

1. The provision of conprehensive health services directly or indi-
rectly, by a health naintenance organi zation through its conprehensive
heal th services plan shall not be considered the practice of the profes-
sion of nedicine by such organi zation or plan. However|[,]:

(A) TH'S SUBDI VI SI ON SHALL NOT BE CONSTRUED TO LIM T ANY LIABILITY THE
HEALTH MAI NTENANCE ORGANI ZATION OR | TS COWREHENSI VE HEALTH SERVI CES
PLAN WOULD OTHERW SE HAVE RELATI NG TO ANY PROFESSI ONAL SERVI CES RENDERED
BY, ON BEHALF OF OR I N CONNECTI ON W TH THE ORGANI ZATI ON OR PLAN;

(B) each nenber, enployee or agent of such organi zation or plan shal
be fully and personally liable and accountable for any negligent or
wrongful act or msconduct comrtted by him OR HER or any person under
his OR HER direct supervision and control while rendering professiona
services on behalf of [such] THE organi zati on or plan; AND

(©) NO CONTRACT OR AGREEMENT BETWEEN A HEALTH MAI NTENANCE ORGANI ZATI ON
OR | TS COWPREHENSI VE HEALTH SERVI CES PLAN AND ANY HEALTH CARE PROVI DER
SHALL REQUI RE THE HEALTH CARE PROVI DER TO | NDEMNI FY OR HOLD HARMLESS THE
ORGANI ZATION OR PLAN FOR ANY LIABILITY THE ORGANI ZATI ON OR PLAN MAY
I NCUR.

S 5. If any provision of this act or the application thereof shall be
held to be invalid, such invalidity shall not affect other provisions or
ot her application of any provision of this act which can be given effect
without the invalid provision or application, and to that end, the
provi sions and applications of this act are severable.

S 6. This act shall take effect immediately.



