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STATE OF NEW YORK

4162
2009- 2010 Regul ar Sessi ons
I N SENATE
April 15, 2009

I ntroduced by Sen. AUBERTINE -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Judiciary

AN ACT to amend the general business |law and the civil practice | aw and
rules, in relation to the uniformtrade secrets act

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by adding a new article

17-B to read as foll ows:
ARTI CLE 17-B
UNI FORM TRADE SECRETS ACT

SECTI ON 279-M SHORT TI TLE.

279-N. DEFI NI TI ONS.

279-O. | NJUNCTI VE RELI EF.

279- P. DAMAGES.

279-Q ATTORNEY' S FEES.

279- R. PRESERVATI ON OF SECRECY.

279-S. STATUTE OF LI M TATI ONS.

279-T. EFFECT ON OTHER LAW

279-U. UNIFORM TY OF APPLI CATI ON AND CONSTRUCTI ON.

279-V. SEVERABI LI TY.

S 279-M SHORT TITLE. TH'S ARTICLE SHALL BE KNOM AS THE " UNI FORM
TRADE SECRETS ACT".

S 279-N. DEFINITIONS. AS USED IN THIS ARTICLE, UNLESS THE CONTEXT
REQUI RES OTHERW SE:

(A) "IMPROPER MEANS' | NCLUDES THEFT, BRI BERY, M SREPRESENTATI ON,
BREACH OR | NDUCEMENT OF A BREACH OF A DUTY TO MAI NTAI N SECRECY, OR ESPI -
ONAGE THROUGH ELECTRONI C OR OTHER MEANS;

(B) "M SAPPROPRI ATI ON' MEANS: (1) ACQUISITION OF A TRADE SECRET OF
ANOTHER BY A PERSON WHO KNOAS OR HAS REASON TO KNOW THAT THE TRADE
SECRET WAS ACQUI RED BY | MPROPER MEANS; OR (2) DUPLI CATING  SKETCHI NG,
DRAW NG~ PHOTOGRAPHI NG  DOMNLOADI NG, UPLOADI NG CONCEALI NG ALTERI NG

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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DESTROYI NG, REPLI CATI NG  TRANSM TTI NG ~ DELI VERING  SENDI NG~ MAI LI NG
COVMUNI CATI NG, OR CONVEYI NG A TRADE SECRET W THOUT AUTHORI ZATI ON, OR (3)
RECEI VING  BUYING OR POSSESSI NG A TRADE SECRET, KNOW NG THE SAME TO
HAVE BEEN STCLEN OR APPROPRI ATED, OBTAI NED, OR CONVERTED W THOUT AUTHOR-
| ZATION;, OR (4) DISCLOSURE OR USE OF A TRADE SECRET OF ANOTHER W THOUT
EXPRESS OR | MPLI ED CONSENT BY A PERSON WHO

(1) USED | MPROPER MEANS TO ACQUI RE KNOALEDGE OF THE TRADE SECRET; OR

(1) AT THE TI ME OF DI SCLOSURE OR USE, KNEW OR HAD REASON TO KNOW THAT
H S OR HER KNOALEDGE OF THE TRADE SECRET WAS:

(A) DERI VED FROM OR THROUGH A PERSON VWHO HAD UTI LI ZED | MPROPER MEANS
TO ACQU RE | T;

(B) ACQUI RED UNDER Cl RCUMSTANCES G VING RISE TO A DUTY TO MAINTAIN I TS
SECRECY OR LIMT I TS USE, OR

(© DERIVED FROM OR THROUGH A PERSON WHO OWNED A DUTY TO THE PERSON
SEEKI NG RELI EF TO MAI NTAIN I TS SECRECY CR LIMT ITS USE; OR

(I'1'1) BEFORE A MATERIAL CHANGE OF HHS OR HER POSITION, KNEW OR HAD
REASON TO KNOW THAT I'T WAS A TRADE SECRET AND THAT KNOW.EDGE OF | T HAD
BEEN ACQUI RED BY ACCI DENT OR M STAKE;

(© "PERSON' MEANS A NATURAL PERSON, CORPORATION, LIMTED LIABILITY
COVPANY, BUSI NESS TRUST, ESTATE, TRUST, PARTNERSHI P, ASSCCI ATI ON, JO NT
VENTURE, GOVERNVENT, GOVERNMENTAL SUBDI VI SI ON OR AGENCY, OR ANY OTHER
LEGAL OR COWMERCI AL ENTI TY; AND

(D) "TRADE SECRET" MEANS ANY FORM AND TYPE OF FI NANCI AL, BUSI NESS,
SCI ENTI FI C, TECHNI CAL, ECONOM C, OR ENG NEERI NG | NFORMATI ON, | NCLUDI NG A
PATTERN, PLAN, COWPI LATI ON, PROGRAM DEVI CE, FORMJLA, DESI G\, PROTOTYPE,
METHOD, TECHNI QUE, PROCESS, PROCEDURE, PROGRAM OR CODE, WHETHER TANG -
BLE OR | NTANG BLE, AND WHETHER OR HOW STORED, COWPI LED, OR MEMORI ALI ZED
PHYSI CALLY, ELECTRONI CALLY, GRAPHI CALLY, PHOTOGRAPHI CALLY OR I N WRI TI NG
THAT:

(1) DERIVES | NDEPENDENT ECONOM C VALUE, ACTUAL OR POTENTI AL, FROM NOT
BEI NG GENERALLY KNOWN TO, AND NOT BEI NG READI LY ASCERTAI NABLE BY PROPER
MEANS BY, OIHER PERSONS WHO CAN OBTAI N ECONOM C VALUE FROM I TS DI SCLG
SURE OR USE; AND

(2) 1'S THE SUBJECT OF EFFORTS THAT ARE REASONABLE UNDER THE Cl RCUM
STANCES TO MAI NTAIN | TS SECRECY.

S 279-0O | NJUNCTI VE RELIEF. (A) ACTUAL OR THREATENED M SAPPROPRI ATl ON
MAY BE TEMPORARI LY, PRELIM NARILY, OR PERMANENTLY ENJO NED. UPON APPLI -
CATION TO THE COURT, AN INJUNCTION SHALL BE VACATED WHEN THE TRADE
SECRET HAS CEASED TO EXI ST, BUT THE | NJUNCTI ON MAY BE CONTI NUED FOR AN
ADDI TI ONAL REASONABLE PERIOD OF TIME I N ORDER TO ELI M NATE COMVERCI AL
ADVANTACGE THAT OTHERW SE WOULD BE DERI VED FROM THE M SAPPRCPRI ATl ON.

(B) I N EXCEPTI ONAL Cl RCUMSTANCES, AN | NJUNCTI ON MAY CONDI TI ON  FUTURE
USE UPON PAYMENT OF A REASONABLE ROYALTY FOR NO LONGER THAN THE PERI GD
OF TIME FOR WHI CH USE COULD HAVE BEEN PROCH BI TED. EXCEPTI ONAL Cl RCUM:
STANCES |INCLUDE, BUT ARE NOI' LIMTED TO A MATERI AL AND PREJUDI Cl AL
CHANGE OF PCSI TI ON PRI OR TO ACQUI RI NG KNONLEDGE CR REASON TO KNOW OF
M SAPPROPRI ATI ON THAT RENDERS A PRCHI Bl TI VE | NJUNCTI ON | NEQUI TABLE.

(© | N APPROPRI ATE Cl RCUMSTANCES, THE COURT MAY ORDER AFFI RVATI VE ACTS
TO PROTECT A TRADE SECRET.

S 279-P. DAVAGES. (A) EXCEPT TO THE EXTENT THAT A MATERI AL AND PREJU-
DI C AL CHANGE OF POSI TION PRI OR TO ACQUI Rl NG KNOALEDGE OR REASON TO KNOW
OF M SAPPROPRI ATI ON RENDERS A MONETARY RECOVERY | NEQUI TABLE, A COVPLAI N-
ANT |'S ENTI TLED TO RECOVER DAVMAGES FOR M SAPPROPRI ATI ON. DAMAGES CAN
I NCLUDE BOTH THE ACTUAL LOSS CAUSED BY M SAPPROPRI ATI ON AND THE UNJUST
ENRI CHVENT CAUSED BY M SAPPROPRI ATI ON THAT |'S NOT TAKEN | NTO ACCOUNT I N
COVPUTI NG ACTUAL LGSS. IN LI EU OF DAMAGES MEASURED BY ANY OTHER METHCDS,
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THE DAMAGES CAUSED BY M SAPPROPRI ATI ON MAY BE MEASURED BY | MPCSI TI ON OF
LI ABI LITY FOR A REASONABLE ROYALTY FOR A M SAPPROPRI ATOR' S UNAUTHORI ZED
DI SCLOSURE OR USE OF A TRADE SECRET.

(B) IF WLLFUL OR MALICI OQUS M SAPPROPRI ATI ON EXI STS, THE COURT MAY
AWARD EXEMPLARY DAMAGES | N AN AMOUNT NOT EXCEEDI NG TW CE ANY AWARD MADE
UNDER SUBDI VI SION (A) OF THI S SECTI ON.

S 279-Q ATTORNEY'S FEES. IF (A) A CLAIM OF M SAPPROPRI ATI ON | S MADE
OR CONTINUED I N BAD FAITH, (B) A MOTION TO TERM NATE AN |INJUNCTION IS
MADE OR RESISTED OR CONTINUED IN BAD FAITH, OR (C) A WLLFUL OR MALI -
Cl QUS M SAPPROPRI ATI ON EXI STS, THE COURT MAY AWARD REASONABLE ATTORNEY' S
FEES TO THE PREVAI LI NG PARTY. FOR PURPOSES OF THI'S SECTION, A CLAIM OF
M SAPPROPRI ATI ON | S MADE OR CONTI NUED I N BAD FAITH OR A MOTI ON TO TERM -
NATE AN |INJUNCTION IS MADE OR RESI STED OR CONTINUED IN BAD FAITH IF IT
| S UNDERTAKEN OR CONTI NUED SCLELY TO HARASS OR MALI Cl QUSLY | NJURE ANOTH-
ER OR TO DELAY OR PROLONG THE RESOLUTION OF THE LITIGATION, OR IT IS
UNDERTAKEN OR CONTI NUED W THOUT ANY REASONABLE BASIS I N FACT OR LAW AND
COULD NOT BE SUPPORTED BY A GOOD FAITH ARGUVENT FOR AN EXTENSI ON,
MODI FI CATI ON OR REVERSAL OF EXI STI NG LAW

S 279-R PRESERVATI ON OF SECRECY. I N AN ACTI ON UNDER THI S ARTI CLE, A
COURT SHALL PRESERVE THE SECRECY OF AN ALLEGED TRADE SECRET BY REASON
ABLE MEANS, | NCLUDI NG BUT NOT LIM TED TO GRANTI NG PROTECTI VE ORDERS | N
CONNECTI ON W TH DI SCOVERY DEVI CES PURSUANT TO THE PROVI SI ONS OF SECTI ON
THI RTY-ONE HUNDRED THREE OF THE CIVIL PRACTI CE LAW AND RULES, HOLDI NG
| N- CAMERA HEARI NGS, SEALI NG THE RECORDS OF THE ACTI ON, AND ORDERI NG ANY
PERSON |INVOLVED IN THE LITIGATION NOT TO DI SCLOSE AN ALLEGED TRADE
SECRET W THOUT PRI OR COURT APPROVAL.

S 279-S. STATUTE OF LIMTATIONS. NOTW THSTANDI NG ANY | NCONSI STENT
PROVI SION OF LAW AN ACTI ON FOR M SAPPROPRI ATI ON MUST BE BROUGHT W THI N
THREE YEARS AFTER THE M SAPPROPRI ATI ON | S DI SCOVERED OR BY THE EXERCI SE
OF REASONABLE DI LI GENCE SHOULD HAVE BEEN DI SCOVERED. FOR THE PURPOSES OF
THI'S SECTI ON, A CONTI NUI NG M SAPPROPRI ATI ON CONSTI TUTES A SI NGLE CLAI M

S 279-T. EFFECT ON OTHER LAW (A) EXCEPT AS PROVI DED I N SUBDI VI SI ON
(B) OF THI'S SECTION, TH S ARTI CLE DI SPLACES CONFLI CTI NG TORT, RESTITU
TI ONARY, AND OTHER LAW OF THI S STATE PROVI DI NG Cl VI L REMEDI ES FOR M SAP-
PROPRI ATI ON OF A TRADE SECRET.

(B) THI'S ARTI CLE DCES NOT AFFECT:

(1) CONTRACTUAL REMEDIES, WHETHER OR NOT BASED UPON M SAPPROPRI ATl ON
OF A TRADE SECRET;

(2) OTHER Cl VI L REMEDI ES THAT ARE NOT BASED UPON M SAPPROPRI ATI ON OF A
TRADE SECRET; OR

(3) CRIM NAL REMEDI ES, WHETHER OR NOT BASED UPON M SAPPROPRI ATI ON OF A
TRADE SECRET.

S 279-U. UNIFORM TY OF APPLICATION AND CONSTRUCTION. TH'S ARTICLE
SHALL BE APPLI ED AND CONSTRUED TO EFFECTUATE | TS GENERAL PURPOSE TO MAKE
UNI FORM THE LAW W TH RESPECT TO THE SUBJECT OF THI S ARTI CLE AMONG STATES
ENACTI NG | T.

S 279-V. SEVERABILITY. IF ANY PROVISION OF TH S ARTICLE OR I TS APPLI -
CATI ON TO ANY PERSON OR Cl RCUMSTANCES IS HELD |INVALID, THE |NVALID TY
DOES NOT AFFECT OTHER PROVI SI ONS OR APPLI CATIONS OF THI S ARTI CLE WHI CH
CAN BE G VEN EFFECT W THOUT THE | NVALI D PROVI SI ON OR APPLI CATI ON, AND TO
THI'S END THE PROVI SIONS OF THI S ARTI CLE ARE SEVERABLE.

S 2. Section 8303-a of the civil practice law and rules is anended by
addi ng a new subdivision (d) to read as foll ows:

(D) THE PROVI SIONS OF THI S SECTI ON SHALL NOT APPLY TO ACTI ONS GOVERNED
BY ARTI CLE SEVENTEEN-B OF THE GENERAL BUSI NESS LAW
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S 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw, except that the provisions of article 17-B
of the general business |aw, as added by section one of this act, shal
not apply to a m sappropriation occurring prior to such effective date.
Wth respect to a continuing msappropriation that began prior to such
effective date, this act shall not apply to the continuing m sappropri-
ation that occurs after such effective date.



