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STATE OF NEW YORK

4105
2009- 2010 Regul ar Sessi ons
I N SENATE
April 9, 2009

I ntroduced by Sen. AUBERTINE -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Health

AN ACT to amend the public health law, in relation to the seizure and
forfeiture of property or noney furnished in the illegal exchange of a
control | ed substance

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 3388 of the public health | aw, as added by chapter
878 of the laws of 1972, subdivision 2 as anended by chapter 843 of the
laws of 1980, subdivision 3 as anended by chapter 419 of the | aws of
1986, subdivision 4 as anended by chapter 527 of the laws of 1987 and
subdi vision 7 as anended by chapter 655 of the laws of 1990, is amended
to read as foll ows:

S 3388. Sei zure and forfeiture of vehicles, vessels or aircraft
unlawfully used to conceal, convey or transport controlled substances
AND OF PROPERTY FURNI SHED | N EXCHANGE FOR SUCH SUBSTANCES. 1. Except as
authorized in this article, it shall be unlawful to:

(a) transport, carry, or convey any controlled substance in, upon, or
by neans of any vehicle, vessel or aircraft; or

(b) conceal or possess any controlled substance in or upon any vehi -
cle, vessel or aircraft, or upon the person of anyone in or upon any
vehicle, vessel or aircraft; or

(c) use any vehicle, vessel or aircraft to facilitate the transporta-
tion, carriage, conveyance, conceal nent, receipt, possession, purchase,
or sale of any controlled substance[.]; OR

(D) POSSESS PROPERTY FURNISHED IN EXCHANGE FOR ANY  CONTROLLED
SUBSTANCE I N VI OLATION OF TH S ARTI CLE

2. (A Any vehicle, vessel or aircraft which has been or is being
used in violation of subdivision one OF TH S SECTI ON, (except a vehicle,
vessel or aircraft used by any person as a common carrier in the trans-
action of business as such comon carrier) AND PROPERTY, POSSESSED | N

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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VI OLATI ON OF PARAGRAPH (D) OF SUCH SUBDI VI SI ON, shall be seized by any
peace officer, acting pursuant to his OR HER special duties, or police
officer, and forfeited as hereinafter in this section provided.

(B) A vehicle, vessel or aircraft is not subject to forfeiture unless
used in connection with acts or conduct which would constitute a felony
under article [220] TWO HUNDRED TWENTY of the penal |aw.

(O FOR PURPCSES OF PARAGRAPH (D) OF SUBDI VI SION ONE OF THI S SECTI ON
AND THI' S SUBDI VI SI ON

(1) THE TERM " PROPERTY" HAS THE ORDI NARY, COVMON MEANI NG ASCRIBED TO
IT AND |INCLUDES REAL AND PERSONAL PROPERTY, MONEY, NEGOTI ABLE AND
NON- NEGOT| ABLE | NSTRUMENTS AND SECURI TI ES, AND THE BENEFI TS AND PROPERTY
RESULTI NG FROM THE USE OR EXCHANGE OF ANY OF THEM

(2) I'T SHALL BE A PRESUMPTI ON (SUBJECT TO REBUTTAL BY THE CLAI MANT)
THAT ANY MONEY FOUND IN CLOSE PROXIMTY TO ANY CONTROLLED SUBSTANCE
OMED OR POSSESSED I N VI OLATION OF TH'S ARTICLE OR I N CLOSE PROXIM TY TO
ANY MATERIALS OR RECORDS USED |IN CONNECTION THEREW TH, WAS MONEY
FURNISHED IN VIOLATION OF PARAGRAPH (D) OF SUBDIVISION ONE OF THI' S
SECTI ON.

3. The seized property shall be delivered by the officer having nade
the seizure to the custody of the district attorney of the county where-
in the seizure was made, except that in the cities of New York, Yonkers,
Rochester and Buffalo the seized property shall be delivered to the
custody of the police departnment of such cities and such property seized
by a nenber or nenbers of the state police shall be delivered to the
custody of the superintendent of state police, together with a report of
all the facts and circunstances of the seizure.

4. 1t shall be the duty of the attorney general in seizures by nenbers
of the state police, otherwise it shall be the duty of the district
attorney of the county wherein the seizure is made, if el sewhere than in
the cities of New York, Yonkers, Rochester or Buffalo, and where the
seizure is made in such cities it shall be the duty of the corporation
counsel of the city, to inquire into the facts of the seizure so
reported to himOR HER and if it appears probable that a forfeiture has
been incurred by reason of a violation of this section, for the determ -
nation of which the institution of proceedings in the supreme court s
necessary, to cause the proper proceedings to be comenced and prose-
cuted, not later than twenty days after witten demand by a person
claimng ownership thereof, to declare such forfeiture, unless, upon
i nquiry and exam nation, such district attorney, attorney general or
corporation counsel decides that such proceedi ngs cannot probably be
sustai ned or that the ends of public justice do not require that they
should be instituted or prosecuted, in which case, the district attor-
ney, the attorney general or corporation counsel shall cause such seized

property to be returned to the owner thereof. The procedure for
proceedings instituted under this section shall conformas nuch as
possi ble to the procedure for attachnent.

5. Notice of the institution of the forfeiture proceeding shall be

served either

(a) personally on the owners of the seized property; or

(b) by registered mail to the owners' |ast known address and by publi -
cation of the notice once a week for two successive weeks in a newspaper
publ i shed or circulated in the county wherein the seizure was nade.

6. Forfeiture shall not be adjudged where the owners establish by
preponder ance of the evidence that:

(a) the use of such seized property, in violation of subdivision one
of this section, was not intentional on the part of any owner; or
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(b) said seized property was used in violation of subdivision one of
this section by any person other than an owner thereof, while such
seized property was unlawfully in the possession of a person who
acqui red possession thereof in violation of the crimnal Ilaws of the
United States, or of any state.

7. The district attorney, the superintendent of state police or the
police departnent having custody of the seized property, after such
judicial determnation of forfeiture, shall EXCEPT WTH RESPECT TO
MONEY, at their discretion, either retain such seized property for the
official use of their office, division or departnent, or, by a public
notice of at least five days, sell such forfeited property at public
sale; provided, however, that where such property is subject to a
perfected lien such property nmay not be retained for their official wuse
unless all such liens on the property to be retai ned have been or wll
be satisfied. The net proceeds of any such sale, after deduction of the
| awf ul expenses incurred, AND ALL SEI ZED MONEY shall be paid into the
general fund of the county wherein the seizure was made except that the
net proceeds of the sale of property AND ALL MONEY seized in the cities
of New York, Yonkers, Rochester and Buffalo shall be paid into the
respective general funds of such cities, and THE NET PROCEEDS of the
sale of property AND ALL MONEY seized by the state police into the
general fund of the state.

8. Whenever any person interested in any property OR MONEY which is
sei zed and declared forfeited under the provisions of this section files
with a justice of the suprene court a petition for the recovery of such
forfeited property OR MONEY, the justice of the suprenme court may
restore said forfeited property OR MONEY upon such terns and conditions
as he OR SHE deens reasonable and just, if the petitioner establishes
either of the affirmtive defenses set forth in subdivision six of this
section and that the petitioner was w thout personal or actual know edge

of the forfeiture proceeding. If the petition be filed after the sale
of the forfeited property, any judgnment in favor of the petitioner shal
be limted to the net proceeds of such sale, after deduction of the

| awf ul expenses and costs incurred by the district attorney, police
department or corporation counsel.

9. No suit or action under this section for wongful seizure shall be
instituted unless such suit or action is comenced wthin two vyears
after the tinme when the property was seized.

S 2. This act shall take effect imediately.



