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STATE OF NEW YORK

4104
2009- 2010 Regul ar Sessi ons
I N SENATE
April 9, 2009

Introduced by Sen. AUBERTINE -- (at request of the Ofice of Court
Adm ni stration) -- read twice and ordered printed, and when printed to
be conmitted to the Commttee on Children and Famlies

AN ACT to anend the donestic relations law, the fam |y court act and the
mlitary law, in relation to orders of custody involving a parent
activated, deployed or tenporarily assigned to nmlitary service

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 75-1 of the domestic relations law, as added by
chapter 576 of the laws of 2008, is amended to read as foll ows:

S 75-1. Mlitary service by parent; effect on child custody orders
PURSUANT TO THIS ARTICLE. 1. During the period of tine that a parent is
activated, deployed or tenporarily assigned to mlitary service, such
that the parent's ability to continue as a joint caretaker or the prima-
ry caretaker of a mnor childis materially affected by such mlitary
service, [a court shall be prohibited from issuing] any [pernmanent]
orders, nodifications or anmendnments | SSUED PURSUANT TO THI S ARTI CLE
based on the fact that the parent is activated, deployed or tenporarily
assigned to mlitary service, which would [in any way effect] MATERI ALLY
AFFECT or change a previous judgnent or order regarding custody of that
parent's child or children as such judgnment or order existed on the date
the parent was activated, deployed, or tenporarily assigned to mlitary
service SHALL BE SUBJECT TO REVI EW PURSUANT TO SUBDI VI SION THREE OF THI S
SECTION. Any relevant provisions of the Service Menber's Civil Relief
Act shall apply to all proceedi ngs governed by this section.

2. During such period the court may enter [a tenporary] AN order to
nodi fy or anmend custody if there is clear and convincing evidence that
the [tenporary] nodification or anendnent is in the best interests of
the child. An attorney for the child shall be appointed in all cases
where a [tenporary] nodification is sought during such mlitary service.
SUCH ORDER SHALL BE SUBJECT TO REVI EW PURSUANT TO SUBDI VI SION THREE OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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TH'S SECTION. Wen entering [a tenporary] AN order under this section,
the court shall consider and provide for, if feasible and if in the best
[interest] | NTERESTS of the child, contact between the mlitary service
menber and his or her child including, but not limted to, electronic
communi cation by E-MAIL, webcam tel ephone, or other available neans.
During the period of the parent's leave frommlitary service, the court
shall consider the best [interest] |INTERESTS of the child when estab-
lishing a parenting schedul e, | NCLUDI NG VI SI TI NG AND OTHER CONTACT. For
such purpose, a "leave fromservice" shall be a period of not nore than
t hree nont hs.

3. [If a tenporary] UNLESS THE PARTI ES HAVE OTHERW SE STI PULATED OR
AGREED, |IF AN order is issued under this section, [upon] the return of
the parent fromactive mlitary service, deploynment or tenporary assign-
ment [and upon] SHALL BE CONSIDERED A SUBSTANTI AL CHANGE | N Cl RCUM
STANCES. UPON t he request of either parent, [there shall be held a hear-
ing at which] the court shall determ ne [whether there has been a change
of circunmstances such that] ON THE BASIS OF THE CHILD S BEST | NTERESTS
WHETHER the custody judgment or order previously in effect should be
changed, anended or nodifi ed.

4. This section shall not apply to assignhnments to pernmanent duty
stations or permanent changes of station.

S 2. Subdivision 1 of section 240 of the donestic relation lawis
anmended by addi ng a new paragraph (a-2) to read as foll ows:

(A-2) MLITARY SERVI CE BY PARENT; EFFECT ON CHI LD CUSTODY ORDERS. (1)
DURI NG THE PERI OD OF TI ME THAT A PARENT | S ACTI VATED, DEPLOYED OR TEMPO
RARILY ASSIGNED TO M LITARY SERVI CE, SUCH THAT THE PARENT' S ABILITY TO
CONTI NUE AS A JO NT CARETAKER OR THE PRI MARY CARETAKER OF A M NOR CHI LD
IS MATERI ALLY AFFECTED BY SUCH M LI TARY SERVI CE, ANY ORDERS, MODI FI CA-
TI ONS OR AMENDMENTS | SSUED PURSUANT TO THI' S SECTI ON, BASED ON THE FACT
THAT THE PARENT | S ACTI VATED, DEPLOYED OR TEMPORARI LY ASSI GNED TO M LI -
TARY SERVI CE, WH CH WOULD MATERI ALLY AFFECT OR CHANGE A PREVIOQUS JUDG
MENT OR ORDER REGARDI NG CUSTODY OF THAT PARENT'S CHI LD OR CHI LDREN AS
SUCH JUDGVENT OR ORDER EXI STED ON THE DATE THE PARENT WAS ACTI VATED,
DEPLOYED, OR TEMPORARILY ASSI GNED TO M LI TARY SERVI CE, SHALL BE SUBJECT
TO REVI EW PURSUANT TO SUBPARAGRAPH THREE OF THI S PARAGRAPH. ANY RELEVANT
PROVI SIONS OF THE SERVICE MEMBER S Cl VIL RELI EF ACT SHALL APPLY TO ALL
PROCEEDI NGS GOVERNED BY THI S SECTI ON.

(2) DURING SUCH PERIOD, THE COURT MAY ENTER AN ORDER TO MODI FY OR
AVEND CUSTODY | F THERE |I'S CLEAR AND CONVI NCI NG EVI DENCE THAT THE MODI FI -
CATI ON OR AMENDMENT |S I N THE BEST | NTERESTS OF THE CHI LD. AN ATTORNEY
FOR THE CH LD SHALL BE APPO NTED I N ALL CASES WHERE A MODI FI CATION I S
SOUGHT DURI NG SUCH M LI TARY SERVI CE. SUCH ORDER SHALL BE SUBJECT TO
REVI EW PURSUANT TO SUBPARAGRAPH THREE OF THI S PARAGRAPH. WHEN ENTERI NG
AN ORDER PURSUANT TO THI S SECTI ON, THE COURT SHALL CONSI DER AND PROVI DE
FOR, |F FEASIBLE AND |F IN THE BEST | NTERESTS OF THE CHI LD, CONTACT
BETWEEN THE M LI TARY SERVI CE MEMBER AND HI' S OR HER CHI LD, | NCLUDI NG BUT
NOT LI M TED TO, ELECTRONI C COVMUNI CATI ON BY E- MAI L, WEBCAM  TELEPHONE,
OR OTHER AVAI LABLE MEANS. DURI NG THE PERI OD OF THE PARENT'S LEAVE FROM
M LI TARY SERVI CE, THE COURT SHALL CONSIDER THE BEST |NTERESTS OF THE
CH LD WHEN ESTABLISHING A PARENTI NG SCHEDULE, | NCLUDI NG VI SI TI NG AND
OTHER CONTACT. FOR SUCH PURPCSES, A "LEAVE FROM M LI TARY SERVI CE' SHALL
BE A PERI OD OF NOT MORE THAN THREE MONTHS.

(3) UNLESS THE PARTI ES HAVE OTHERW SE STI PULATED OR AGREED, |IF AN
ORDER |S |SSUED PURSUANT TO TH S PARAGRAPH, THE RETURN OF THE PARENT
FROM ACTI VE M LI TARY SERVI CE, DEPLOYMENT OR TEMPORARY ASSI GNVENT SHALL
BE CONSI DERED A SUBSTANTI AL CHANGE | N Cl RCUMSTANCES. UPON THE REQUEST OF
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El THER PARENT, THE COURT SHALL DETERM NE ON THE BASIS OF THE CH LD S
BEST | NTERESTS WHETHER THE CUSTODY JUDGMVENT OR ORDER PREVIQUSLY |IN
EFFECT SHOULD BE CHANGED, AMENDED OR MODI FI ED.

(4) TH'S PARAGRAPH SHALL NOT APPLY TO ASSI GNMENTS TO PERVANENT DUTY
STATI ONS OR PERMANENT CHANGES OF STATI ON.

S 3. Section 651 of the famly court act is anended by adding a new
subdivision (f) to read as foll ows:

(F) MLITARY SERVICE BY PARENT; EFFECT ON CHI LD CUSTODY ORDERS. 1.
DURI NG THE PERI OD OF TI ME THAT A PARENT | S ACTI VATED, DEPLOYED OR TEMPO
RARI LY ASSI GNED TO M LI TARY SERVI CE, SUCH THAT THE PARENT'S ABILITY TO
CONTI NUE AS A JO NT CARETAKER OR THE PRI MARY CARETAKER OF A M NOR CHI LD
| S MATERI ALLY AFFECTED BY SUCH M LI TARY SERVI CE, ANY ORDERS, MODI FI CA-
TIONS OR AMENDMENTS | SSUED PURSUANT TO THI S SECTI ON, BASED ON THE FACT
THAT THE PARENT | S ACTI VATED, DEPLOYED OR TEMPORARI LY ASSI GNED TO M LI -
TARY SERVICE, WH CH WOULD MATERI ALLY AFFECT OR CHANGE A PREVI QUS JUDG
MENT OR ORDER REGARDI NG CUSTODY OF THAT PARENT'S CHILD OR CHI LDREN AS
SUCH JUDGVENT OR ORDER EXI STED ON THE DATE THE PARENT WAS ACTI VATED,
DEPLOYED, OR TEMPORARI LY ASSI GNED TO M LI TARY SERVI CE, SHALL BE SUBJECT
TO REVI EW PURSUANT TO PARAGRAPH THREE OF THI'S SUBDI VI SI ON.  ANY RELEVANT
PROVISIONS OF THE SERVICE MEMBER S Cl VIL RELIEF ACT SHALL APPLY TO ALL
PROCEEDI NGS GOVERNED BY THI S SECTI ON.

2. DURI NG SUCH PERI OD, THE COURT MAY ENTER AN ORDER TO MODI FY OR AMEND
CUSTODY | F THERE | S CLEAR AND CONVI NCI NG EVI DENCE THAT THE MODI FI CATI ON
OR AMENDMENT |S I N THE BEST | NTERESTS OF THE CHI LD. AN ATTORNEY FOR THE
CH LD SHALL BE APPO NTED IN ALL CASES WHERE A MODI FI CATION |S SOUGHT
DURING SUCH M LITARY SERVICE. SUCH ORDER SHALL BE SUBJECT TO REVI EW
PURSUANT TO PARAGRAPH THREE OF THI' S SUBDI VI SI ON. WHEN ENTERI NG AN ORDER
PURSUANT TO THI' S SECTION, THE COURT SHALL CONSI DER AND PROVI DE FOR, |F
FEASI BLE AND | F I N THE BEST | NTERESTS OF THE CHI LD, CONTACT BETWEEN THE
M LI TARY SERVICE MEMBER AND HI' S OR HER CHI LD | NCLUDI NG BUT NOT LI M TED
TO, ELECTRONI C COVWUNI CATI ON BY E-MAIL, WEBCAM TELEPHONE, OR OTHER
AVAI LABLE MEANS. DURI NG THE PERI OD OF THE PARENT' S LEAVE FROM M LI TARY
SERVI CE, THE COURT SHALL CONSI DER THE BEST | NTERESTS OF THE CHI LD WHEN
ESTABLI SH NG A PARENTI NG SCHEDULE, | NCLUDI NG VI SI TI NG AND OTHER CONTACT.
FOR SUCH PURPCSE, A "LEAVE FROM M LI TARY SERVI CE' SHALL BE A PERI OD OF
NOT MORE THAN THREE MONTHS.

3. UNLESS THE PARTI ES HAVE OTHERW SE STI PULATED OR AGREED, |F AN ORDER
| S | SSUED PURSUANT TO THI' S SUBDI VI SI ON, THE RETURN OF THE PARENT FROM
ACTIVE M LITARY SERVICE, DEPLOYMENT OR TEMPORARY ASSI GNVENT SHALL BE
CONSI DERED A SUBSTANTI AL CHANGE | N Cl RCUMSTANCES. UPON THE REQUEST OF
El THER PARENT, THE COURT SHALL DETERM NE ON THE BASIS OF THE CH LD S
BEST | NTERESTS WHETHER THE CUSTODY JUDGMVENT OR ORDER PREVIQUSLY |IN
EFFECT SHOULD BE CHANGED, AMENDED OR MODI FI ED.

4. TH'S SUBDI VI SION SHALL NOT APPLY TO ASSI GNVENTS TO PERMANENT DUTY
STATI ONS OR PERMANENT CHANGES OF STATI ON.

S 4. Section 253 of the mlitary |law, as added by chapter 576 of the
| aws of 2008, is anended to read as foll ows:

S 253. Mlitary service by parent; effect on child custody
proceedi ngs. Notwi thstanding any law, rule or regulation to the contra-
ry, child custody proceedings filed in a court of conpetent jurisdiction
in this state, involving a parent who is activated, deployed, or tenpo-
rarily assigned to mlitary service shall be governed by SUBDI VI SI ON ( F)
OF SECTI ON SI X HUNDRED FI FTY-ONE OF THE FAM LY COURT ACT, section seven-
ty-five-I OR PARAGRAPH (A-2) OF SUBDI VI SION ONE OF SECTION TWDO HUNDRED
FORTY of the donmestic relations |aw
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S 5. This act shall take effect
have becone a | aw, provided, however,

on the sixtieth day after it shal
t hat sections one and four of this

act shall take effect on the same date and in the sane manner as
sections one and two of chapter 576 of the | aws of 2008, take effect.



