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STATE OF NEW YORK

4016
2009- 2010 Regul ar Sessi ons
I N SENATE
April 7, 2009

Introduced by Sen. MORAHAN -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Children and Famlies

AN ACT to anend the social services law and the executive law, in
relation to permtting access to conviction records by certain enpl oy-
ers

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The social services law is anmended by adding a new section
378-b to read as foll ows:

S 378-B. ACCESS TO CONVICTION RECORDS BY CERTAIN EMPLOYERS. 1. AN
EMPLOYER SHALL OBTAIN FROM THE DI VI SION OF CRIM NAL JUSTICE SERVI CES,
THE NEW YORK STATE CONVI CTI ON RECORD OR THE FEDERAL BUREAU OF | NVESTI -
GATI ON CONVI CTI ON RECORD FOR ALL OF H'S OR HER EMPLOYEES OR PROSPECTI VE
EMPLOYEES, SUBJECT TO THE FOLLOW NG RESTRI CTI ONS:

A, SUCH EMPLOYER SHALL DESI GNATE ONE | NDI VI DUAL TO REQUEST, RECEI VE
AND REVI EW SUCH CONVI CTI ON RECORD, AND ONLY SUCH DESI GNATED PERSON SHALL
HAVE ACCESS TO SUCH RECORD. SUCH EMPLOYER SHALL REGQ STER SUCH DESI GNATED
| NDI VI DUAL WTH THE DI VI SI ON OF CRI M NAL JUSTI CE SERVI CES;

B. SUCH DESIGNATED AND REQ STERED | NDI VIDUAL SHALL MARK  SUCH
CONVI CTI ON RECORD " CONFI DENTI AL" UPON RECEI PT, AND SHALL MAI NTAI N AT ALL
TI MES SUCH CONVI CTI ON RECORD | N A SECURE PLACE | N ORDER TO | NSURE CONFI -
DENTI ALI TY. A PERSON WHO VI OLATES THE CONFI DENTI ALI TY REQUI RED BY THI S
SUBDI VI SI ON SHALL BE GUILTY OF A CLASS A M SDEMEANOR; AND

C. SUCH EMPLOYER SHALL PAY THE FEE DETERM NED PURSUANT TO SUBDI VI SI ON
El GHT-A OF SECTI ON El GHT HUNDRED THI RTY- SEVEN OF THE EXECUTI VE LAW FOR
THE RECEI PT OF A NEW YORK STATE CONVI CTI ON RECORD AND/ OR THE FEE DETER-
M NED PURSUANT TO THE CHI LD PROTECTI ON ACT OF 1993 FOR THE RECEI PT OF A
FEDERAL BUREAU OF | NVESTI GATI ON CONVI CTI ON RECORD.

2. BEFORE REQUESTI NG SUCH CONVI CTI ON RECORD FROM THE DI VI SI ON OF CRI M
| NAL JUSTI CE SERVI CES, SUCH EMPLOYER SHALL:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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A. | NFORM ANY EMPLOYEE OR PROSPECTI VE EMPLOYEE THAT A REQUEST FOR A
CONVICTION RECORD AND A REVIEWTHEREOF |S REQUI RED I N ORDER FOR SUCH
EMPLOYEE TO CONTINUE IN THE SAME CAPACITY OR FOR SUCH PROSPECTI VE
EMPLOYMENT TO BE ACCEPTED BY SUCH EMPLOYER;

B. INFORM SUCH EMPLOYEE OR PRCSPECTIVE EMPLOYEE THAT BEFORE SUCH
EMPLOYER MAKES A REQUEST FOR CONVICTION RECCORDS, SUCH EMPLOYEE OR
PROSPECTI VE EMPLOYEE HAS THE RI GHT TO OBTAIN AND REVIEWH S OR HER OMWN
CONVI CTI ON RECORD, PURSUANT TO THE PROCEDURES OF THE DIVISION OF CRIM -
NAL JUSTI CE SERVI CES;

C. OBTAIN THE |INFORMED SIGNATURE OF SUCH EMPLOYEE OR PROSPECTI VE
EMPLOYEE ON A FORM PROVI DED BY THE DI VI SI ON OF CRI M NAL JUSTI CE SERVI CES
VWH CH | NDI CATES THAT SUCH EMPLOYEE OR PROSPECTI VE EMPLOYEE HAS:

. BEEN I NFORVED OF THE RIGHT TO REVIEWH S OR HER OMN RECORDS;

I'1. EXERCI SED OR WAI VED SUCH RI GHT TO REVIEWH S OR HER OMN RECORDS;

[11. BEEN I NFORVED OF THE REASON FOR SUCH REQUEST FOR H' S OR HER
CONVI CTI ON RECORD; AND

I V. CONSENTED TO SUCH REQUEST; AND

D. OBTAIN FINGERPRINTS FROM SUCH EMPLOYEE OR PROSPECTI VE EMPLOYEE,
PURSUANT TO THE PROCEDURES OF THE DI VI SION OF CRI M NAL JUSTI CE SERVI CES.

3. A PROSPECTI VE EMPLOYEE MAY W THDRAW FROM THE  APPLI CATI ON PROCESS,
WHETHER OR NOT' HE OR SHE HAS HAD ACCESS TO H S OR HER CONVI CTI ON RECCRD
AND WHETHER OR NOT SUCH RECORD HAS BEEN RECEI VED BY SUCH CHAPTER, W TH-
OUT PREJUDI CE. | F THE CONVI CTI ON RECORD OF SUCH PROSPECTI VE EMPLOYEE HAS
BEEN RECEI VED BY SUCH EMPLOYER, THE PERSON DESI GNATED BY SUCH CHAPTER TO
HAVE ACCESS TO CONVI CTI ON RECORDS SHALL DESTROY SUCH RECORD.

4. THE CONVICTION RECORD OF AN EMPLOYEE SHALL BE DESTROYED BY THE
PERSON DESI GNATED BY SUCH CHAPTER TO HAVE ACCESS TO CONVI CTI ON RECORDS
VWHEN SUCH EMPLOYEE NO LONGER | S EMPLOYED BY SUCH EMPLOYER.

5. THE DI VISION OF CRIM NAL JUSTI CE SERVI CES SHALL PROVI DE A RESPONSE
TO AN EMPLOYER WTHI N FI FTEEN BUSI NESS DAYS OF THE RECEIPT OF ANY
REQUEST BY SUCH EMPLOYER FOR A NEW YORK STATE CONVI CTI ON RECORD ANDY OR
FEDERAL BUREAU OF | NVESTI GATI ON CONVI CTI ON RECORD | F:

A. SUCH REQUEST | S MADE BY SUCH EMPLOYER S DESI GNATED | NDI VI DUAL WHO
IS REA STERED WTH THE DI VI SI ON OF CRI M NAL JUSTI CE SERVI CES;

B. SUCH REQUEST 1S ACCOVWAN ED BY A FORM SI GNED BY THE EMPLOYEE OR
PROSPECTI VE EMPLOYEE, WHO IS THE SUBJECT OF SUCH REQUEST, CONSENTING TO
THE PROVI SI ON OF SUCH RECORD; AND

C. SUCH REQUEST |S ACCOWAN ED BY THE EMPLOYEE' S OR PROSPECTI VE
EMPLOYEE' S FI NGERPRI NTS, OBTAI NED PURSUANT TO THE PROCEDURES OF THE
DI VI SI ON OF CRI M NAL JUSTI CE SERVI CES.

6. THE DIVISION OF CRIMNAL JUSTICE SERVI CES SHALL, | N CONJUNCTI ON
W TH LAW ENFORCEMENT AGENCI ES, PROMULGATE A LI ST OF CRI MES DEEMED TO BE
SO VI CLENT OR DANGEROUS THAT | F AN EMPLOYEE OR PROSPECTI VE EMPLOYEE HAS
BEEN CONVI CTED OF ANY CRI ME FROM SUCH LI ST, THEN AN EMPLOYER SHALL NOT
LET SUCH PERSON PERFORM WORK, LABCR OR SERVICES ON THE QUTSIDE OF OR IN
A RESI DENCE. | F AN EMPLOYER VI OLATES THE PROVI SIONS OF TH'S SUBDI VI SI ON
HE OR SHE SHALL BE GUI LTY OF A CLASS A M SDEMEANCR.

7. THE COWMM SSI ONER OF THE DI VI SION OF CRIM NAL JUSTI CE SERVI CES SHALL
PROMULGATE THE RULES AND REGULATIONS NECESSARY TO | MPLEMENT THE
PROVI SIONS OF THI'S SECTI ON | NCLUDI NG, BUT NOT LIMTED TO  RULES AND
REGULATI ONS PROVIDING FOR A HEARING FOR AN EMPLOYEE OR PROSPECTI VE
EMPLOYEE BEFCORE REPRESENTATI VES OF SUCH DI VI SI ON AND THE OFFI CE OF CHI L-
DREN AND FAM LY SERVI CES FOR PURPOSES OF VERI FYI NG THE ACCURACY OF HI' S
OR HER CONVICTION RECORD AND FOR ACCESS BY SUCH PERSONS TO PERTI NENT
DOCUMENTS RELATED THERETO.
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8. THE FAI LURE OF AN EMPLOYER TO CONDUCT A BACKGROUND CHECK PURSUANT
TO SUBDIVISION ONE OF TH' S SECTION SHALL RESULT IN A CIVIL PENALTY OF
FI VE HUNDRED DOLLARS AND)OR UP TO SIX MONTHS IN JAIL FOR A FIRST
OFFENSE, AND A CIVIL PENALTY OF ONE THOUSAND DOLLARS ANDY OR UP TO ONE
YEAR I N JAI L FOR EACH SUBSEQUENT OFFENSE.

9. FOR PURPCSES OF THI S SECTI ON

A, "CONVI CTI ON RECORD' SHALL MEAN ANY RECORD MAI NTAI NED BY THE DI VI -
SI ON OF CRI M NAL JUSTI CE SERVI CES OR THE FEDERAL BUREAU OF | NVESTI GATI ON
OF CONVICTIONS OF A CRIME I N VI OLATION OF THE PENAL LAWOF THFS OR ANY
OTHER STATE.

B. "EMPLOYEE" AS USED IN TH S SECTI ON SHALL BE ESTABLI SHED BY THE
DI VISION OF CRIM NAL JUSTICE SERVI CES AND SHALL APPLY TO ANY PERSON
SEEKI NG OR HAVI NG PAI D EMPLOYMENT FROM AN EMPLOYER. SUCH EMPLOYEES SHALL
I NCLUDE, BUT NOT BE LIMTED TO, LANDSCAPERS, PLUMBERS, ELECTRI Cl ANS
PAI NTERS, CARPENTERS, BU LDERS AND CONTRACTORS

C. "EMPLOYER' SHALL MEAN AN | NDI VI DUAL OR CORPCRATION WHO | S HI RED BY
A PERSON, WHO OMS OR RENTS A RESIDENCE TO PERFORM WORK, LABOR OR
SERVI CES ON THE QUTSI DE OF OR I N SUCH RESI DENCE WHO HI RES EMPLOYEES TO
PERFORM SUCH WORK, LABCOR OR SERVI CES.

S 2. Subdivision 8-a of section 837 of the executive |aw, as anmended
by chapter 561 of the |aws of 2006, is anended to read as foll ows:

8-a. Charge a fee when, pursuant to statute or the regulations of the
division, it conducts a search of its crimnal history records and
returns a report thereon in connection with an application for enploy-
ment or for a license or permt OR RETURNS A NEW YORK STATE CONVI CTI ON
REPORT AND/ OR A FEDERAL BUREAU OF | NVESTI GATI ON CONVI CTlI ON REPORT THERE-
ON AS REQUI RED BY SECTI ON THREE HUNDRED SEVENTY-EI GHT-B OF THE SOCI AL
SERVI CES LAW The division shall adopt and may, fromtine to tine,
anmend a schedul e of such fees which shall be in anmounts determ ned by
the division to be reasonably related to the cost of conducting such
searches and returning reports thereon but, in no event, shall any such
fee exceed twenty-five dollars and an additional surcharge of fifty
doll ars. The conptroller is hereby authorized to deposit such fees into
the general fund, provided, however, that the nonies received by the
di vision of crimnal justice services for paynent of the additiona
surcharge shall be deposited in equal anpbunts to the general fund and to
the fingerprint identification and technol ogy account. Notw thstandi ng
the foregoing, the division shall not request or accept any fee for
searching its records and supplying a crimnal history report pursuant
to section two hundred fifty-one-b of the general business |law relating
to participating in flight instruction at any aeronautical facility,
flight school or institution of higher |earning.

S 3. This act shall take effect on the one hundred twentieth day after
it shall have becone a law, provided that any rules and regulations
necessary to inplenment the provisions of this act on its effective date
are authorized and directed to be promul gated on or before such effec-
tive date.



