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STATE OF NEW YORK

3915
2009- 2010 Regul ar Sessi ons
I N SENATE
April 6, 2009

I ntroduced by Sens. LANZA, SAVINO -- read twi ce and ordered printed, and
when printed to be commtted to the Commttee on Consuner Protection

AN ACT to amend the general business law, in relation to requiring
persons offering weight |oss services to provide notice of certain
ri sks

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by adding a new article

30-B to read as foll ows:
ARTI CLE 30-B
VEEI GHT LOSS SERVI CES
SECTI ON 641. WEI GHT LOSS SERVI CES AND PRODUCTS.
642. WEI GHT LOSS SERVI CES; NOTI CE.
643. DECEPTI VE PRACTI CES.
644. LOCAL REGULATI ON.
645. PENALTI ES.

S 641. WEI GHT LOSS SERVI CES AND PRODUCTS. FOR THE PURPCSES OF THI'S
ARTI CLE

1. "WElI GHT LOSS SERVI CES" SHALL MEAN COUNSELI NG AND EDUCATI ONAL ACTI V-
ITIES, |INCLUDING BUT NOT LIMTED TO, RECOMMVENDI NG THE USE OF WEI GHT
LOSS PRODUCTS, WHI CH HAVE THE PRI MARY PURPOSE OF HELPING | NDI VI DUALS
REDUCE BCDY WEI GHT. VEElI GHT LOSS SERVI CES DOES NOT | NCLUDE PROVI DI NG
| NFORMATI ON TO THE PUBLI C REGARDI NG | NDI VI DUAL WEI GHT LOSS PRODUCTS | F
THE PERSON, FI RM OR CORPORATI ON | S NOT ALSO ENGAGED | N COUNSELI NG ACTI V-
| TI ES.

2.  "VEI GHT LOSS PRODUCTS" SHALL MEAN ANY FOODS, | NGREDI ENTS OR COWPO-
NENTS OF FOODS, NUTRI TI ONAL FORMULAS OR SUPPLEMENTS, DRUGS, EQUI PMENT OR
ANY OTHER PRODUCTS SOLD OR OFFERED FOR THE PRI MARY PURPCSE OF HELPING
| NDI VI DUALS REDUCE BODY WEI GHT

3. "D RECT SELLER' SHALL MEAN ANY PERSON I F (A) SUCH PERSON IS (1)
ENGAGED | N THE TRADE OR BUSI NESS OF SELLING OR SOLICITING THE SALE OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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CONSUMER PRODUCTS TO ANY BUYER ON A BUY-SELL BASI S OR A DEPCSI T- COW S-
SION BASI S FOR RESALE BY THE BUYER OR ANY OTHER PERSON IN THE HOWE OR
OTHERW SE THAN | N A PERVANENT RETAIL ESTABLI SHVENT, OR (I1) ENGAGED I N
THE TRADE OR BUSINESS OF SELLING OR SOLICITING THE SALE OF CONSUMER
PRODUCTS IN THE HOVE OR OTHERW SE THAN I N A PERVANENT RETAI L ESTABLI SH
MENT;

(B) SUBSTANTI ALLY ALL THE REMUNERATI ON, WHETHER OR NOT PAI D I N CASH,
FOR THE PERFORMANCE OF THE SERVI CES DESCRI BED I N PARAGRAPH (A) OF THI'S
SUBDI VISION | S DI RECTLY RELATED TO SALES OR OTHER OUTPUT, | NCLUDI NG THE
PERFORMANCE OF SERVI CES, RATHER THAN TO THE NUMBER OF HOURS WORKED; AND

(© THE SERVI CES PERFORMED BY THE PERSON ARE PERFORMED PURSUANT TO A
WRI TTEN CONTRACT BETWEEN SUCH PERSON AND THE PERSON FOR WHOM THE
SERVI CES ARE PERFORMED AND SUCH CONTRACT PROVI DES THAT THE PERSON W LL
NOT BE TREATED AS AN EMPLOYEE W TH RESPECT TO SUCH SERVI CES FOR STATE
AND FEDERAL TAX PURPCSES.

S 642. WEI GHT LCSS SERVICES; NOTICE. 1. ANY PERSON, FIRM OR CORPO
RATION OFFERING WEIGHT LOSS SERVICES OR WEIGHT LOSS SERVICES AND
PRODUCTS IN THI S STATE BY MEANS OF SELLING OR OFFERING TO SELL SUCH
SERVI CES OR PRODUCTS TO THE PUBLI C SHALL EI THER (1) CONSPI CUOUSLY POST A
SI G\, MEASURI NG AT LEAST NI NE | NCHES BY FOURTEEN | NCHES, WHERE CONSUMERS
ARE OFFERED THE SERVI CES OR PRODUCTS, IN WRI TING | N AT LEAST TEN PO NT
PRINT, OR (I1) PROVIDE IN WRITING |IN AT LEAST TEN PO NT PRI NT, TO I NDI -
VI DUALS AND CONSUMERS PRI OR TO THE PURCHASE OF SUCH GOODS OR SERVI CES
THE FOLLOW NG NOTICE OR SOVE OTHER NOTI CE VWHI CH SUBSTANTI ALLY CONTAI NS
OR PROVI DES THE FCOLLOW NG | NFORMATI ON.

WEI GHT LOSS AND DI ETI NG | NFORVATI ON

A. WARNI NG RAPI D VEI GHT LOSS MAY CAUSE SERI OQUS HEALTH PROBLEMS. RAPI D
WEI GHT LOSS IS WEI GHT LCSS OF MORE THAN 1 1/2 TO 2 POUNDS PER WEEK OR
WEI GHT LOSS OF MORE THAN 1 PERCENT OF BODY VEI GHT PER WEEK AFTER THE
SECOND WEEK OF PARTI Cl PATION I N A WEI GHT LOCSS PROGRAM

B. CONSULT YOUR PHYSI Cl AN BEFORE STARTI NG ANY WEI GHT LOSS PROGRAM OR
USI NG ANY DI ET MEDI CATI ONS OR FORMULAS.

C. LONG TERM VEI GHT CONTROL |'S THE SAFEST AND MOST | MPORTANT GOAL OF
ANY DI ET PROGRAM PERMANENT LI FESTYLE CHANGES SUCH AS EATI NG NUTRI TI QUS
FOODS, CALORIE CONTROL AND | NCREASI NG PHYSI CAL ACTIVITY HELP PROVOTE
LONG TERM VEI GHT LOSS ACCORDI NG TO MEDI CAL EXPERTS.

D. ASK THE PERSON PROVI DI NG OR SELLI NG YOU WEI GHT LGSS ADVICE OR DI ET
PRODUCTS, MEDI CATI ONS OR FORMULAS ABOUT THEI R QUALI FI CATI ONS AND TRAI N-
I NG | N NUTRI TI ON AND HEALTH.

E. YOU HAVE THE RI GHT TO

(1) ASK QUESTI ONS ABOQUT THE POTENTI AL HEALTH RI SKS OF TH' S PROGRAM OR
PRODUCT, I TS NUTRI TIONAL CONTENT, AND |TS PSYCHOLOG CAL- SUPPORT AND
EDUCATI ONAL COVPONENTS;

(1) KNOW THE PRI CE OF TREATMENT, |INCLUDING THE PRICE OF ANY EXTRA
PRODUCTS, SERVI CES, SUPPLEMENTS AND LABORATORY TESTS; AND

(1'11) KNOW THE PROGRAM DURATI ON OF THE PROGRAM RECOMVENDED TO YOQOU.

2. THE PROVISIONS OF TH S SECTI ON SHALL NOT APPLY TO DI RECT SELLERS,
RETAI L STORES OR PHARMACI ES SELLI NG WEI GHT LOSS PRODUCTS AND PROVI DI NG
| NFORVATION TO THE PUBLIC REGARDI NG | NDI VI DUAL PRODUCTS, UNLESS SUCH
BUSI NESSES OFFER BOTH WEI GHT LOSS SERVI CES AND WEIGHT LOSS PRODUCTS.
FURTHERMORE, THE PROVISIONS OF TH S SECTI ON SHALL NOT APPLY TO WEI GHT
LOSS SERVI CES PROVI DED TO AN | NDI VI DUAL BY ANY PERSON, FIRM OR CORPOG
RATI ON VH CH PROVI DES WEI GHT LOSS SERVI CES | NCl DENTAL TO THEI R PRI MARY
PROFESSI ONAL SERVI CES TO SUCH | NDI VI DUAL AND VHICH DOES NOT OFFER TO
SELL WEI GHT LOSS SERVI CES OR WEI GHT LOSS PRODUCTS TO THE PUBLI C.
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3. THE PROVI SIONS OF THI S SECTI ON SHALL NOT APPLY TO ANY PERSON, FIRM
OR CORPORATI ON VWHOSE SALE OR ADVERTISING OF WEIGHT LOSS SERVICES OR
PRODUCTS COMPLIES WTH THE RULES, REGULATI ONS, BI NDI NG DECI SI ONS AND
ORDERS OF, AND THE STATUTES ADM NI STERED BY, THE FEDERAL TRADE COW S-
SION OR ANY OFFI Cl AL DEPARTMENT, DI VISION, COW SSI ON OR AGENCY OF THE
UNI TED STATES AS SUCH RULES, REGULATI ONS, BI NDI NG DECI SI ONS, ORDERS, OR
STATUTES ARE | NTERPRETED BY THE FEDERAL TRADE COVM SSI ON OR SUCH DEPART-
MENT, DIVISION, COW SSI ON OR AGENCY OR THE FEDERAL COURTS, AND AS SUCH
RULES, REGULATI ONS, Bl NDI NG DECI SI ONS, ORDERS, OR STATUTES APPLY TO THE
SALE OR ADVERTI SI NG OF WEI GHT LGSS SERVI CES OR PRODUCTS.

S 643. DECEPTI VE PRACTICES. |IT SHALL BE A DECEPTI VE TRADE PRACTI CE FOR
ANY PERSON, FIRM OR CORPORATION OFFERING OR PROVI DI NG VEI GHT LGSS
SERVI CES OR WEI GHT LOSS PRODUCTS TO M SREPRESENT, DI RECTLY OR | NDI RECT-
LY:

1. THE POTENTI AL HEALTH RI SKS OF THE WEI GHT LGOSS SERVI CES OR PRODUCTS
OFFERED;

2. THE SUCCESS OF PARTI CI PANTS USING THE WEIGHT LOSS SERVICES OR
PRODUCTS OFFERED |IN ACH EVING OR MAINTAI NING WElI GHT LOSS OR VEI GHT
CONTROL. ANY REPRESENTATI ON OF SUCCESSFUL WEI GHT LOSS OR VEI GHT CONTRCL
BY PARTICIPANTS WLL BE CONSIDERED M SLEADI NG | F THE PERSON, FIRM OR
CORPORATI ON DOES NOT POSSESS OR RELY UPON A REASONABLE BASIS FOR THE
REPRESENTATION AT THE TIME IT IS DI SSEM NATED. |IF A CLAIM IS MADE THAT
SClI ENTI FI C EVI DENCE SUPPORTS THE REPRESENTATION, THE PERSON, FIRM OR
CORPORATI ON MUST POSSESS COMPETENT AND RELI ABLE SCI ENTI FI C EVI DENCE
SUBSTANTI ATI NG SUCH CLAIM FOR THE PURPOSES OF THI S SUBDI VI SI ON, " COVPE-
TENT AND RELI ABLE SCI ENTI FI C EVI DENCE" SHALL MEAN THOSE TESTS, ANALYSES,
RESEARCH, STUDI ES OR OTHER EVI DENCE BASED ON THE EXPERTISE OF PROFES-
SIONALS | N THE RELEVANT AREA, THAT HAVE BEEN CONDUCTED AND EVALUATED I N
AN OBJECTI VE MANNER BY PERSONS QUALIFIED TO DO SO USI NG PROCEDURES
GENERALLY ACCEPTED IN THE PROFESSION TO Yl ELD ACCURATE AND RELI ABLE
RESULTS;

3. THE EDUCATI ONAL AND PROFESSI ONAL EXPERIENCE OF THE PERSONNEL
PROVI DI NG VEI GHT LGOSS SERVI CES OR WEI GHT LOSS PRODUCTS;

4, THE TOTAL CHARGES FOR ANY WEI GHT LOSS SERVI CES AND PRODUCTS; OR

5. THE ACTUAL OR ESTI MATED DURATION OF THE USE OF THE WElI GHT LGCSS
SERVI CES OR PRODUCTS OFFERED.

COVPLI ANCE W TH THE RULES, REGULATI ONS, BI NDI NG DECI SIONS AND ORDERS
OF, AND THE STATUTES ADM NI STERED BY, THE FEDERAL TRADE COWM SS| ON OR
ANY OFFI Cl AL DEPARTMENT, DIVISION, COMW SSI ON OR AGENCY OF THE UN TED
STATES AS SUCH RULES, REGULATI ONS, BI NDI NG DECI SI ONS, ORDERS, OR STAT-
UTES ARE | NTERPRETED BY THE FEDERAL TRADE COVWM SSI ON OR SUCH DEPARTMENT,
DI VI SI ON, COW SSI ON OR AGENCY OR THE FEDERAL COURTS, AND APPLY TO THE
SALE OR ADVERTI SI NG OF WEI GHT LGOSS SERVI CES OR PRODUCTS, SHALL BE DEEMED
COVPLI ANCE WTH THE PROVI SIONS OF THI S SECTI ON.

S 644. LOCAL REGULATI ON. ANY LOCAL LAWS OR RULES REGULATI NG VEI GHT
LOSS SERVI CES AND PRODUCTS IN A CI TY HAVI NG A POPULATION OF ONE M LLI ON
OR MORE AND VWH CH WERE IN EFFECT PRI OR TO THE EFFECTI VE DATE OF TH S
ARTI CLE AND ANY NOTI CE PROVI DED PURSUANT TO SUCH LAW OR RULE, SHALL BE
DEEVMED TO BE CONSI STENT W TH THE PROVI SI ONS OF TH S ARTI CLE.

S 645. PENALTIES. EACH DAY A PERSON, FI RM OR CORPORATI ON VI OLATES ANY
PROVI SION OF THI' S ARTI CLE SHALL CONSTI TUTE A SI NGLE VI OLATI ON. WHENEVER
THERE SHALL BE A VIOLATION OF TH' S ARTI CLE, AN APPLI CATI ON MAY BE MADE
BY THE ATTORNEY GENERAL IN THE NAME OF THE PEOPLE OF THE STATE OF NEW
YORK TO A COURT OR JUSTI CE HAVI NG JURI SDI CTI ON BY A SPECI AL PROCEEDI NG
TO | SSUE AN | NJUNCTI ON, AND UPON NOTI CE TO THE DEFENDANT OF NOT' LESS
THAN FIVE DAYS, TO ENJON AND RESTRAIN THE CONTI NUANCE OF SUCH
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VIOLATIONS. | F I T SHALL APPEAR TO THE COURT OR JUSTI CE THAT THE DEFEND-
ANT HAS |IN FACT, VIOLATED THI S ARTI CLE, AN I NJUNCTI ON MAY BE | SSUED BY
SUCH COURT OR JUSTI CE, ENJO NI NG AND RESTRAI NIl NG ANY FURTHER VI OLATI ON,
W THOUT REQUI RING PROOF THAT ANY PERSON HAS, | N FACT BEEN | NJURED OR
DAMAGED THEREBY. WHENEVER THE COURT SHALL DETERM NE THAT A VI OLATION OF
THI'S ARTICLE HAS OCCURRED, THE COURT NMAY | MPOSE A CIVIL PENALTY OF NOT
MORE THAN ONE HUNDRED DOLLARS FOR THE FI RST VI OLATION AND TWO HUNDRED
DOLLARS FOR EACH VI OLATI ON THEREAFTER, BUT I N NO EVENT SHALL THE TOTAL
PENALTY THEREFOR EXCEED ONE THOUSAND DOLLARS. |IN CONNECTION WTH ANY
SUCH APPLI CATI ON, THE ATTORNEY CGENERAL | S AUTHORI ZED TO TAKE PROOF AND
MAKE A DETERM NATI ON OF THE RELEVANT FACTS AND TO |SSUE SUBPCENAS |IN
ACCORDANCE W TH THE CI VIL PRACTI CE LAW AND RULES.

S 2. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw.



