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STATE OF NEW YORK
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2009- 2010 Regul ar Sessi ons
I N SENATE
April 3, 2009

Introduced by Sen. DUANE -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Health

AN ACT to anend the public health law, in relation to revising the order
of persons with priority for organ donation and consent for organ
donat i ons

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 4301 of the public health | aw, as anended by chap-
ter 62 of the laws of 1994 and subdivisions 1 and 3 as anended by chap-
ter 639 of the aws of 2006, is anended to read as foll ows:

S 4301. Persons who nmay execute an anatomical gift. 1. Any individua
of sound m nd and ei ghteen years of age or nore may give all or any part
of his or her body for any purpose specified in section four thousand
three hundred two of this article, the gift to take effect upon death.
In any case where the donor has properly executed an organ donor card,
driver's license authorization to nake an anatom cal gift, pursuant to
par agr aph (a) of subdivision one of section five hundred four of the
vehicle and traffic law, registered in the New York state organ and
ti ssue donor registry under section forty-three hundred ten of this
article, or has otherwise given witten authorization for organ or
ti ssue donation, authorization for donation shall not be rescinded by an
obj ection by a nmenber of any of the classes specified in paragraphs (a)
through [(f)] (1) of subdivision two of this section, except upon a
showi ng that the donor revoked the authorization.

2. Any of the followi ng persons, in the order of priority stated, may,
when persons in prior classes are not REASONABLY avail abl e, WLLING AND
ABLE TO ACT, at the tinme of death, and in the absence of actual notice
of contrary indications by the decedent, or actual notice of opposition
by a nenber of the same class or prior class specified in paragraph (a),
(b), (c), (d) [or], (e), (F), (§, (HH OR (lI) of this subdivision, or
reason to believe that an anatomical gift is contrary to the decedent's

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBDO0375- 02- 9



Co~NOoOUIT~hWNE

S. 3910 2

religious or noral beliefs, give all or any part of the decedent's body
for any purpose specified in section four thousand three hundred two of
this article:

(a) THE PERSON DESI GNATED AS THE DECEDENT' S HEALTH CARE AGENT UNDER
ARTI CLE TWENTY-NI NE-C OF THI S CHAPTER, SUBJECT TO ANY WRI TTEN STATEMENT
I N THE HEALTH CARE PROXY FORM

(B) THE PERSON DESI GNATED AS THE DECEDENT'S AGENT IN A WRI TTEN | NSTRU-
MENT UNDER ARTICLE FORTY-TWO OF TH S CHAPTER, SUBJECT TO ANY WRI TTEN
STATEMENT | N THE WRI TTEN | NSTRUMENT,

(C the spouse,

(D) THE DOVESTI C PARTNER,

[(b)] (E) a son or daughter eighteen years of age or ol der,
[(c)] (F) either parent,

[(d)] (G a brother or sister eighteen years of age or ol der,

[(e)] (H) a guardian of the person of the decedent at the time of his
eat h,

[(f)] (1) any other person authorized or under the obligation to
i spose of the body.

3. FOR THE PURPCSES OF THIS SECTIQN, "REASONABLY AVAILABLE" MEANS
THAT A PERSON TO BE CONTACTED CAN BE CONTACTED W THOUT UNDUE EFFORT AND
W LLI NG AND ABLE TO ACT IN A TIMELY MANNER CONSI STENT WTH EXI STI NG
MEDI CAL CRI TERI A NECESSARY FOR THE MAKI NG OF AN ANATOM CAL d FT.

4. FOR THE PURPCSES OF THI S SECTI ON, "DOVESTI C PARTNER' MEANS A PERSON
VWHO, W TH RESPECT TO ANOTHER PERSON:

(A) IS FORVALLY A PARTY I N A DOVESTI C PARTNERSHI P OR SI M LAR RELATI ON-
SHP WTH THE OTHER PERSON, ENTERED | NTO PURSUANT TO THE LAWS OF THE
UNI TED STATES OR ANY STATE, LOCAL OR FOREI GN JURI SDI CTI ON, OR REG STERED
AS THE DOMVESTI C PARTNER OF THE PERSON W TH ANY REG STRY MAI NTAINED BY
THE EMPLOYER OF EITHER PARTY OR ANY STATE, MUNI Cl PALI TY, OR FOREI GN
JURI SDI CTI ON; OR

(B) I'S FORVALLY RECOGNI ZED AS A BENEFI Cl ARY OR COVERED PERSON UNDER
THE OTHER PERSON S EMPLOYMENT BENEFI TS OR HEALTH | NSURANCE; OR

(© |IS DEPENDENT OR MJTUALLY | NTERDEPENDENT ON THE OTHER PERSON FOR
SUPPORT, AS EVI DENCED BY THE TOTALI TY OF THE Cl RCUMSTANCES | NDI CATI NG A
MUTUAL |INTENT TO BE DOVESTIC PARTNERS | NCLUDI NG BUT NOT LIM TED TO
COVWWON OMNERSHI P OR JO NT LEASI NG OF REAL OR PERSONAL PROPERTY; COVWON
HOUSEHOLDI NG, SHARED | NCOVE OR SHARED EXPENSES; CHI LDREN I N COVMON;
SI GNS OF | NTENT TO MARRY OR BECOVE DOMVESTI C PARTNERS UNDER PARAGRAPH ( A)
OR (B) OF THI'S SUBDI VI SI ON; OR THE LENGTH OF THE PERSONAL RELATI ONSHI P
OF THE PERSONS.

EACH PARTY TO A DOVESTI C PARTNERSH P SHALL BE CONSI DERED TO BE THE
DOVESTI C PARTNER OF THE OTHER PARTY. "DOVESTIC PARTNER' SHALL NOT
| NCLUDE A PERSON WHO | S RELATED TO THE OTHER PERSON BY BLOOD I N A MANNER
THAT WOULD BAR MARRI AGE TO THE OTHER PERSON | N NEW YORK STATE. " DOVESTI C
PARTNER' SHALL ALSO NOT | NCLUDE ANY PERSON WHO IS LESS THAN EI GHTEEN
YEARS OF AGE OR WHO | S THE ADOPTED CHI LD OF THE OTHER PERSON OR WHO IS
RELATED BY BLOOD IN A MANNER THAT WOULD BAR MARRI AGE | N NEW YORK STATE
TO A PERSON WHO | S THE LAWFUL SPOUSE OF THE OTHER PERSON.

5. The donee shall not accept the gift wunder the following circum
st ances:

(a) the donee has actual notice of contrary indication by the dece-
dent ;

(b) where the donor has not properly executed an organ donor card,
driver's license authorization to nake an anatom cal gift, pursuant to
par agr aph (a) of subdivision one of section five hundred four of the
vehicle and traffic law, registered in the New York state organ and
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ti ssue donor registry under section forty-three hundred ten of this
article, or otherwise given witten authorization for organ or tissue
donation, or has revoked any such authorization, and the gift is opposed
by a person or persons in the highest priority available of the classes
speci fied in paragraph (a), (b), (c), (d) [or], (e), (F, (G, (H OR
(1) of subdivision two of this section; or

(c) the donee has reason to believe that an anatom cal gift is contra-
ry to the decedent's religious or noral beliefs.

[4.] 6. A gift of all or part of a body authorizes any exam nation
necessary to assure nedical acceptability of gift for the purposes
i nt ended.

[6.] 7. The rights of the donee created by the gift are paranount to
the rights of others except as provided by section four thousand three
hundred eight of this article.

8. THE PERSON WHO DOCUMENTS THE MAKI NG, AMENDI NG OR REVCKI NG OF AN
ANATOM CAL G FT, ACTI NG REASONABLY AND IN GOOD FAI TH | N ACCORDANCE W TH
THI S ARTI CLE, MAY ACCEPT AN ANATOM CAL G FT UNDER THI S ARTI CLE MADE BY A
PERSON WHO REPRESENTS THAT HE OR SHE IS ENTI TLED TO CONSENT TO THE
DONATI ON.

S 2. Section 4351 of the public health |law, as added by chapter 668 of
the |l aws of 1997 and subdivision 4 as anended by chapter 639 of the | aws
of 2006, is anended to read as foll ows:

S 4351. Duties of hospital adm nistrators, organ procurenent organiza-
tions, eye banks and tissue banks. 1. (a) Wen the death of a person in
a hospital has occurred or is inmmnent, the hospital shall contact the
federal |l y desi gnated organ procurenent organi zation in order to mnake a
prelimnary determnation of the suitability of the person for organ
donati on, except where not required by paragraph (c) of this subdivi-
si on.

(b) Were contact with the federally designated organ procurenent
organi zation is not required under criteria devel oped regionally by the
federally designated organ procurenent organization subject to the
approval of such criteria by the departnment, the hospital shall contact
the appropriate eye bank or tissue bank, except where not required by
par agraph (c) of this subdivision.

(c) The federally designated organ procurenent organization, in
consultation wth the tissue procurenent providers, may issue criteria
under which a hospital shall not be required to nmake the contact under
thi s subdi vi sion

(d) Al hospitals shall select at | east one eye bank or tissue bank
for the procurenent of tissue, as defined in section forty-three hundred
sixty of this chapter. A hospital shall notify the federally designated
organ procurenent organization of its <choice of tissue procurenent
providers. If a hospital selects nore than one eye bank or tissue bank
as a procurenent provider, it may specify a rotation of referrals for
pur poses of tissue procurenent.

2. Were the federally designated organ procurenent organization, eye
bank or tissue bank is contacted, it shall, in consultation with the
hospital, after appropriate medical screening (which nmay include sero-
logical testing if applicable) determne suitability for organ, eye and
ti ssue donation, as appropriate. Were a federally designated organ
procurenent organization is contacted, it shall contact the appropriate
eye bank or tissue bank with respect to suitability for eye or tissue
donat i on.

3. If the federally designated organ procurenment organi zation, eye
bank or tissue bank determ nes that organ, eye or tissue donation,
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respectively, is not appropriate based on established nedical criteria,
this shall be noted by hospital personnel on the patient's record, and
no further action with respect to organ, eye or tissue donation, respec-
tively, is necessary.

4. \Were a patient is a suitable candidate for organ, eye or tissue
donati on and where the patient has not properly executed an organ donor
card, driver's license authorization to make an anatom cal gift, pursu-
ant to paragraph (a) of subdivision one of section five hundred four of
the vehicle and traffic law, registered in the New York state organ and
ti ssue registry under section forty-three hundred ten of this article,
or otherwise given witten authorization for organ, eye or tissue
donation, the hospital or its designee shall cause a tinely request to
be made to any of the foll ow ng persons, in order of priority stated,
when persons in prior classes are not REASONABLY avail abl e, WLLING AND
ABLE TO ACT, and in the absence of actual notice of contrary intentions
by the decedent, or actual notice of opposition by a person or persons
in the highest priority available of the classes specified in paragraph
(a), (b), (c), (d), [or] (e), (F), (G OR (H of this subdivision, or
ot her reason to believe that an anatomic gift is contrary to the
decedent's religious beliefs, to consent to the gift of all or any part
of the decedent's body for any purpose specified in article forty-three
of this chapter:

(a) THE PERSON DESI GNATED AS THE DECEDENT' S HEALTH CARE AGENT UNDER
ARTI CLE TWENTY-NI NE-C OF THI S CHAPTER, SUBJECT TO ANY WRI TTEN STATEMENT
I N THE HEALTH CARE PROXY FORM

(B) THE PERSON DESI GNATED AS THE DECEDENT'S AGENT IN A WRI TTEN | NSTRU-
MENT UNDER ARTICLE FORTY-TWO OF TH S CHAPTER, SUBJECT TO ANY WRI TTEN
STATEMENT | N THE WRI TTEN | NSTRUVMENT;

(O the spouse;

(D) THE DOVESTI C PARTNER;

(b)] (E) a son or daughter eighteen years of age or ol der;

(c)] (F) either parent;
(d)] (G a brother or sister eighteen years of age or ol der;
(e)] (H a guardian of the person of the decedent at the time of his
her deat h.

5. FOR THE PURPOSES OF THI S SECTI ON, "REASONABLY AVAI LABLE" MEANS
THAT A PERSON TO BE CONTACTED CAN BE CONTACTED W THOUT UNDUE EFFORT AND
WLLING AND ABLE TO ACT IN A TIMELY MANNER CONSI STENT W TH EXI STI NG
MEDI CAL CRI TERI A NECESSARY FOR THE MAKI NG OF AN ANATOM CAL d FT.

6. FOR THE PURPOSES OF THI S SECTI ON, "DOVESTI C PARTNER' MEANS A PERSON
VWHO, W TH RESPECT TO ANOTHER PERSON:

(A) IS FORVALLY A PARTY I N A DOVESTI C PARTNERSHI P OR SI M LAR RELATI O\
SH P WTH THE OTHER PERSON, ENTERED | NTO PURSUANT TO THE LAWS OF THE
UNI TED STATES OR ANY STATE, LOCAL OR FOREI GN JURI SDI CTI ON, OR REG STERED
AS THE DOVESTIC PARTNER OF THE PERSON W TH ANY REG STRY MAI NTAI NED BY
THE EMPLOYER OF EI THER PARTY OR ANY STATE, MU CIPALITY, OR FOREI GN
JURI SDI CTI ON; OR

(B) IS FORVALLY RECOGNI ZED AS A BENEFI Cl ARY OR COVERED PERSON UNDER
THE OTHER PERSON S EMPLOYMENT BENEFI TS OR HEALTH | NSURANCE; OR

(© |'S DEPENDENT OR MUTUALLY | NTERDEPENDENT ON THE OTHER PERSON FOR
SUPPORT, AS EVI DENCED BY THE TOTALI TY OF THE Cl RCUMSTANCES | NDI CATI NG A
MUTUAL | NTENT TO BE DOVESTI C PARTNERS |INCLUDING BUT NOT LIMTED TO
COWON OWNERSHI P OR JO NT LEASI NG OF REAL OR PERSONAL PROPERTY; COVVON
HOUSEHOLDI NG, SHARED | NCOVE OR SHARED EXPENSES; CHI LDREN |IN COVMN;
SI GNS OF | NTENT TO MARRY OR BECOVE DOMESTI C PARTNERS UNDER PARAGRAPH ( A)
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OR (B) OF TH S SUBDI VI SION;, OR THE LENGTH OF THE PERSONAL RELATI ONSHI P
OF THE PERSONS.

EACH PARTY TO A DOVESTI C PARTNERSH P SHALL BE CONSI DERED TO BE THE
DOVESTI C PARTNER OF THE OTHER PARTY. "DOVESTIC PARTNER' SHALL NOT
| NCLUDE A PERSON WHO | S RELATED TO THE OTHER PERSON BY BLOOD I N A MANNER
THAT WOULD BAR MARRI AGE TO THE OTHER PERSON | N NEW YORK STATE. " DOVESTI C
PARTNER' SHALL ALSO NOT | NCLUDE ANY PERSON WHO IS LESS THAN EI GHTEEN
YEARS OF AGE OR WHO | S THE ADOPTED CHI LD OF THE OTHER PERSON OR WHO IS
RELATED BY BLOOD IN A MANNER THAT WOULD BAR MARRI AGE | N NEW YORK STATE
TO A PERSON WHO | S THE LAWFUL SPOUSE OF THE OTHER PERSON.

7. The person initiating the request shall be designated by a hospital
and shall be a representative of a federally designated organ procure-
ment organi zati on, eye bank, tissue bank, or a designated requestor. As
used in this section a "designhated requestor” shall nmean a person who
has conpl eted a course provided by a federally designated organ procure-
ment organi zation, eye bank or tissue bank, whichever is applicable, on
how t o approach potential donor famlies and request organ, eye, or
ti ssue donation.

[6.] 8. Any enpl oyee or agent of a federally designated organ procure-
ment organi zation, eye bank or tissue bank acting pursuant to this
section shall be held to the same standard of confidentiality as that
i nposed on enpl oyees of the hospital.

[7.] 9. THE PERSON WHO DOCUMENTS THE MAKI NG AMENDI NG OR REVOKI NG OF
AN ANATOM CAL G FT, ACTI NG REASONABLY AND IN GOOD FAITH I N ACCORDANCE
WTH TH S ARTI CLE, MAY ACCEPT AN ANATOM CAL G FT UNDER THI S ARTI CLE MADE
BY A PERSON WHO REPRESENTS THAT HE OR SHE | S ENTI TLED TO CONSENT TO THE
DONATI ON.

10. The provisions of subdivision three of section forty-three hundred
six of this chapter shall apply to this section. To the extent permssi-
bl e under such subdivi sion, any person or organi zation acting pursuant
to this section, shall be legally responsible for any negligent or
intentional act or omission cormitted by such entity or its enpl oyees or
agents.

[8.] 11. A gift nmade pursuant to the request required by this section
shall be executed pursuant to applicable provisions of article forty-
three of this chapter

[9.] 12. The comm ssioner shall establish regulations concerning the
training of persons who may be designated to performthe request, and
the procedures to be enployed in making it.

[10.] 13. The conmi ssioner shall establish such additional regulations
as are necessary for the inplenentation of this section.

S 3. Paragraph (f) of subdivision 5 of section 2981 of the public
health law, as added by chapter 540 of the |laws of 2000, is anmended to
read as foll ows:

(f) A health care proxy may include the principal's wshes or
instructions regarding organ and tissue donation AND MAY LIMT THE
HEALTH CARE AGENT' S AUTHORI TY TO CONSENT TO ORGAN OR TI SSUE DONATI ON OR
DESI GNATE ANOTHER PERSON TO DO SO, UNDER ARTI CLE FORTY-THREE OF THI S
CHAPTER. Failure to state wi shes or instructions shall not be construed
to inply a wish not to donate.

S 4. Section 4201 of the public health |aw is anmended by addi ng a new
subdivision 4-a to read as foll ows:

4-A. A WRI TTEN | NSTRUVENT UNDER THI' S SECTI ON MAY LIM T THE DI SPCSI Tl ON
OF REMAI NS AGENT' S AUTHORI TY TO CONSENT TO ORGAN OR TI SSUE DONATION OR
DESI GNATE ANOTHER PERSON TO DO SO UNDER ARTI CLE FORTY-THREE OF THI S
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CHAPTER FAI LURE TO STATE W SHES OR | NSTRUCTI ONS SHALL NOT BE CONSTRUED
TO I MPLY A W SH NOT TO DONATE.

S 5. This act shall take effect on the sixtieth day after it shall
have becone a | aw



