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STATE OF NEW YORK

3907
2009- 2010 Regul ar Sessi ons
I N SENATE
April 3, 2009

Introduced by Sen. DUANE -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Health

AN ACT to anend the public health law, in relation to private rights of
action by patients in residential health care facilities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 1 of section 2801-d of the public health |aw,
as added by chapter 658 of +the laws of 1975, is anmended to read as
fol | ows:

1. Any residential health care facility that deprives any patient of
said facility of any right or benefit, as hereinafter defined, shall be
liable to said patient for injuries suffered as a result of said depri-
vation, except as hereinafter provided. For purposes of this section a
"right or benefit" of a patient of a residential health care facility
shall nmean any right or benefit created or established for the well-be-
ing of the patient by the terns of any contract, by any state statute,
code, rule or regulation or by any applicable federal statute, code,
rule or regul ation, where nonconpliance by said facility with such stat-
ute, code, rule or regulation has not been expressly authorized by the
appropriate governnmental authority. No person who pleads and proves, as
an affirmati ve defense, that the facility exercised all care reasonably
necessary to prevent and |imt the deprivation and injury for which
liability is asserted shall be Iliable wunder this section. FOR THE
PURPCSES OF THI' S SECTI ON, "1 NJURY" SHALL | NCLUDE, BUT NOT BE LIM TED TQ
PHYSICAL HARM TO A PATIENT; EMOTI ONAL HARM TO A PATI ENT; DEATH OF A
PATI ENT; AND FI NANCI AL LOSS TO A PATI ENT

S 2. Subdivision 4 of section 2801-d of the public health Ilaw, as
added by chapter 658 of the laws of 1975, is amended to read as foll ows:

4. Any damages recoverabl e pursuant to this section, including m ninum
damages as provi ded by subdivision two of this section, nmay be recovered
in any action which a court my authorize to be brought as a cl ass
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action pursuant to article nine of the civil practice law and rules. The
renedi es provided in this section are in addition to and cunul ative with
any other renedies available to a patient, at lawor in equity or by
adm ni strative proceedings, | NCLUDI NG TORT CAUSES OF ACTI ON, AND MAY BE
GRANTED REGARDLESS OF WHETHER SUCH OTHER REMEDI ES ARE AVAI LABLE OR ARE
SOUGHT. A VI OLATI ON OF SUBDI VI SI ON THREE OF SECTI ON TWENTY- El GHT HUNDRED
THREE-C OF THIS ARTICLE |S NOT A PREREQUI SI TE FOR A CLAI M UNDER THI S
SECTI ON. Exhaustion of any avail able adm ni strative renmedies shall not
be required prior to comencenent of suit hereunder.
S 3. This act shall take effect immediately.



