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STATE OF NEW YORK

3895--B
2009- 2010 Regul ar Sessi ons
I N SENATE
April 3, 2009

Introduced by Sen. MONTGOMVERY -- (at request of the Ofice of Children
and Famly Services) -- read twice and ordered printed, and when
printed to be conmtted to the Conmttee on Children and Famlies --
commttee discharged, bill anmended, ordered reprinted as anended and
recommtted to said commttee -- reconmtted to the Conmttee on Chil -
dren and Fam lies in accordance with Senate Rule 6, sec. 8 -- reported
favorably fromsaid commttee and conmitted to the Conmttee on Codes
-- conmittee discharged, bill amended, ordered reprinted as anended
and recommtted to said commttee

AN ACT to amend the social services law, in relation to enforcenment of
child day care safety and standards; to amend the penal law, in
relation to nmaking technical corrections thereto; and to repeal para-
graph (b) of subdivision 12 of section 390 of the social services |aw
relating to the use of single famly dwellings for famly day care or
group famly day care

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraphs (d) and (e) of subdivision 1 of section 390 of
the social services |law, as anmended by chapter 587 of the laws of 1997,
are amended to read as foll ows:

(d) "Goup fam |y day care hone" shall mean a programcaring for chil-
dren for nore than three hours per day per child in which child day care
is provided in a famly honme for seven to [ten] TWELVE children of al
ages, [or up to twelve children where all of such children are over two
years of age,] except for those prograns operating as a fam |y day care
hone, as such termis defined in paragraph (e) of this subdivision,
whi ch care for seven or eight children. A group fam |y day care provider
may provide child day care services to [two] FOUR additional children if
such additional children are of school age and such children receive
services only before or after the period such children are ordinarily in
school or during school |unch periods, or school holidays, or during

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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those periods of the year in which school is not in session. There shal
be one caregiver for every two children under two years of age in the
group famly home. A group fam |y day care hone nust have at |east one
assistant to the operator present when child day care is being provided
to seven or nore children WHEN NONE OF THE CH LDREN ARE SCHOOL ACGE, OR
NINE OR MORE CHI LDREN WHEN AT LEAST TWD OF THE CHI LDREN ARE SCHOOL AGE
AND SUCH CHI LDREN RECEI VE SERVI CES ONLY BEFORE OR AFTER THE PERI OD SUCH
CHI LDREN ARE ORDINARILY [IN SCHOOL OR DURI NG SCHOOL LUNCH PERI ODS, OR
SCHOOL HOLI DAYS, OR DURI NG THOSE PERI ODS OF THE YEAR IN WHICH SCHOOL | S
NOT I N SESSION. This assistant shall be selected by the group fam |y day
care operator and shall neet the qualifications established for such
position by the regul ations of the [departnent] OFFICE OF CH LDREN AND
FAM LY SERVI CES.

(e) "Famly day care honme" shall nean a programcaring for children
for nore than three hours per day per child in which child day care is
provided in a famly honme for three to six children. THERE SHALL BE ONE
CAREG VER FOR EVERY TWO CHI LDREN UNDER TWO YEARS OF AGE IN THE FAMLY
DAY CARE HOVE. A famly day care provider nmay, however, care for seven
or eight children at any one tinme if no nore than six of the «children
are less than school age and the school-aged children receive care
primarily before or after the period such children are ordinarily in
school, during school |unch periods, on school holidays, or during those
periods of the year in which school is not in session in accordance with
the regulations of the [departnment] OFFICE OF CH LDREN AND FAM LY
SERVI CES and the [departnment] OFFICE i nspects such hone to determ ne
whet her the provider can care adequately for seven or eight children.

S 2. Paragraph (a) of subdivision 2 of section 390 of the socia
services |law, as added by chapter 750 of the |aws of 1990, is anended to
read as foll ows:

(a) Child day care centers caring for seven or nore children and group
famly day care prograns, as defined in subdivision one of this section,
shall obtain a license fromthe [departnment] OFFICE OF CH LDREN AND
FAM LY SERVICES and shall operate in accordance with the terns of such
license and the regulations of [the departnment] SUCH OFFICE. |INTIAL
LICENSES SHALL BE VALID FOR A PERIOD OF UP TO TWD YEARS; SUBSEQUENT
LI CENSES SHALL BE VALID FOR A PERIOD OF UP TO FOUR YEARS SO LONG AS THE
PROVI DER REMAI NS SUBSTANTIALLY | N COWLI ANCE W TH APPLI CABLE LAW AND
REGULATI ONS DURI NG SUCH PERI OD.

S 3. Cause (A of subparagraph (ii) of paragraph (d) of subdivision 2
of section 390 of the social services |aw, as anended by chapter 416 of
the laws of 2000, is anended to read as foll ows:

(A) [Registration] |INTIAL REG STRATIONS shall be valid for a period
of up to two years, SUBSEQUENT REGQ STRATI ONS SHALL BE VALID FOR A PERI OD
OF UP TO FOUR YEARS so long as the provider remains SUBSTANTIALLY in
conpliance with applicable | aw and regul ati ons during such peri od.

S 4. Paragraph (b) of subdivision 3 of section 390 of the social
services |law, as added by chapter 750 of the |aws of 1990, is anended to
read as foll ows:

(b) Wiere inspections have been nmde and violations of applicable
statutes or regulations have been found, the [departnment] OFFI CE OF
CHI LDREN AND FAM LY SERVI CES shall W TH N TEN DAYS advise the child day
care provider in witing[, wthin ten days,] of the violations and
require the provider to correct such violations. [If the child day care
provider fails to correct such violations wthin thirty days after
notice, the departnent] THE OFFI CE OF CHI LDREN AND FAM LY SERVI CES may
ALSO act pursuant to subdivisions ten and el even of this section.
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S 5. Paragraph (c) of subdivision 11 of section 390 of the socia
services |law, as added by chapter 416 of the |aws of 2000, is anended to
read as foll ows:

(c)(i) Except as provided for in this paragraph, a child day care
provi der [may] SHALL avoid paynment of a penalty inposed pursuant to this
subdi vi si on where the provider has rectified the condition [resulting]
WH CH RESULTED in the inposition of the penalty within thirty days of
notification of the [inposition of the penalty] EXISTENCE OF THE
VI OLATI ON OF STATUTE OR REGULATI ON.

(ii) Cause (i) of this paragraph notw thstanding, rectification shal
not preclude the inposition of a penalty pursuant to this subdivision
wher e:

(A) the child day care provider has operated a child day care center
or group famly day care hone without a |icense, has refused to seek a
license for the operation of such a center or home, or has continued to
operate such a <center or honme after denial of a |license application,
revocation of an existing |license or suspension of an existing |license;

(B) the child day care provider has operated a famly day care hone,
school -age <child care programor child day care center required to be
regi stered without being registered, has refused to seek registration
for the operation of such honme, programor center or has continued to
operate such a home, programor center after denial of a registration
application, revocation of an existing registration or suspension of an
exi sting registration;

(C there has been a total or substantial failure of the facility's
fire detection or prevention systens or energency evacuation procedures;

(D) the child day care provider or an assistant, enployee or vol unteer
has failed to provide adequate and conpetent supervi sion;

(E) the child day care provider or an assistant, enployee or vol unteer
has failed to provi de adequate sanitation;

(F) the child day care provider or an assistant, enployee [or], vol un-
teer [has] OR, FOR A FAM LY DAY CARE HOVE OR GROUP FAM LY DAY CARE HOVE
A MEMBER OF THE PROVIDER S HOUSEHOLD, HAS INJURED A CH LD IN CARE
UNREASONABLY FAI LED TO OBTAI N MEDI CAL ATTENTION FOR A CH LD IN CARE
REQUI RING SUCH ATTENTION, USED CORPORAL PUNI SHVENT AGAI NST A CHI LD IN
CARE OR abused or naltreated a child in care; [or]

(G the child day care provider has violated the sane statutory or
regul atory standard nore than once within a six nonth peri od;

(H THE CHI LD DAY CARE PROVI DER OR AN ASSI STANT, EMPLOYEE OR VOLUNTEER
HAS FAILED TO MAKE A REPORT OF SUSPECTED CH LD ABUSE OR NMALTREATMENT
VHEN REQUI RED TO DO SO PURSUANT TO SECTI ON FOUR HUNDRED THI RTEEN OF THI S
ARTI CLE; OR

(1) THE CHI LD DAY CARE PROVI DER OR AN ASSI STANT, EMPLOYEE OR VOLUNTEER
HAS SUBM TTED TO THE OFFI CE OF CHI LDREN AND FAM LY SERVICES A FORCGED
DOCUMENT AS DEFI NED I N SECTI ON 170. 00 OF THE PENAL LAW

S 6. Subdivision 11 of section 390 of the social services lawis
anmended by addi ng a new paragraph (e) to read as foll ows:

(E)(1) THE OFFI CE OF CHI LDREN AND FAM LY SERVI CES SHALL DENY A NEW
APPLI CATION FOR LICENSURE OR REG STRATI ON MADE BY A DAY CARE PROVI DER
VHOSE LI CENSE OR REGQ STRATI ON WAS PREVI OUSLY REVOKED OR TERM NATED BASED
ON A VI OLATI ON OF STATUTE OR REGULATI ON FOR A PERIOD OF TWO YEARS FROM
THE DATE THAT THE REVOCATI ON OR TERM NATI ON OF THE LI CENSE OR REGQ STRA-
TI ON BECAME FI NALLY EFFECTI VE, UNLESS SUCH OFFICE DETERM NES, IN ITS
DI SCRETI O\, THAT APPROVAL OF THE APPLI CATI ON W LL NOT | N ANY WAY JEOP-
ARDlI ZE THE HEALTH, SAFETY OR WELFARE OF CHI LDREN I N THE CENTER, PROGRAM
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OR HOVE. FOR THE PURPCSES OF TH S PARAGRAPH, THE DATE THAT THE REVOCA-
TI ON OR TERM NATI ON BECAVE FI NALLY EFFECTI VE SHALL BE, AS APPLI CABLE:

(A) THE DATE THAT THE REVOCATI ON OR TERM NATI ON BECAME EFFECTI VE BASED
ON THE NOTI CE OF REVOCATI ON OR TERM NATI ON,;

(B) THE DATE THAT THE HEARI NG DECI SI ON WAS | SSUED UPHOLDI NG THE REVO
CATI ON OR TERM NATI ON;

(C©) THE DATE OF | SSUANCE OF A FI NAL COURT ORDER AFFI RM NG THE REVOCA-
TION OR TERM NATION OR AFFIRM NG A HEARI NG DECI SI ON THAT UPHELD THE
REVOCATI ON OR TERM NATI ON; OR

(D) ANOTHER DATE MUTUALLY AGREED UPON BY THE OFFICE OF CHI LDREN AND
FAM LY SERVI CES AND THE PROVI DER.

(I'1)(A) SUCH OFFICE SHALL DENY A NEW APPLI CATI ON FOR LI CENSURE OR
REG STRATI ON MADE BY A DAY CARE PROVIDER WHO IS ENJO NED OR OTHERW SE
PROHI BI TED BY A COURT ORDER FROM OPERATI ON OF A DAY CARE CENTER, GROUP
FAM LY DAY CARE HOVE, FAM LY DAY CARE HOVE OR SCHOOL-ACGE CH LD CARE
PROGRAM W THOUT A LI CENSE OR REG STRATI ON FOR A PERI OD OF TWO YEARS FROM
THE DATE OF THE COURT ORDER UNLESS THE COURT ORDER SPECI FI CALLY ENJO NS
THE PROVI DER FROM PROVI DI NG DAY CARE FOR A PERI OD LONGER THAN TWO YEARS,
I N WH CH CASE THE OFFI CE SHALL DENY ANY NEW APPLI CATION MADE BY THE
PROVI DER WHI LE THE PROVI DER | S SO ENJO NED.

(B) SUCH OFFICE SHALL DENY A NEW APPLI CATI ON FOR LI CENSURE OR REQ S-
TRATI ON MADE BY A DAY CARE PROVIDER WHO |S ASSESSED A SECOND ClIVIL
PENALTY BY SUCH OFFICE FOR HAVING OPERATED A DAY CARE CENTER, GROUP
FAM LY DAY CARE HOVE, FAM LY DAY CARE HOVE OR SCHOOL-ACGE CH LD CARE
PROGRAM W THOUT A LI CENSE OR REG STRATI ON FOR A PERI OD OF TWO YEARS FROM
THE DATE OF THE SECOND FINE. FOR THE PURPCSES OF TH S PARAGRAPH, THE
DATE OF THE SECOND FI NE SHALL BE ElI THER THE DATE UPON WHI CH THE DAY CARE
PROVI DER SI GNS A STI PULATI ON AGREEMENT TO PAY THE SECOND FINE OR THE
DATE UPON WHI CH A HEARI NG DECI SION | S | SSUED AFFI RM NG THE DETERM NATI ON
OF SUCH OFFI CE TO | MPOSE THE SECOND FI NE, AS APPLI CABLE.

(Itr1)y A DAY CARE PROVI DER WHO SURRENDERS THE PROVI DER S LI CENSE OR
REG STRATI ON WHI LE SUCH OFFI CE | S ENGAGED | N ENFORCEMENT SEEKI NG SUSPEN-
SI ON, REVOCATI ON OR TERM NATI ON OF SUCH PROVI DER S LI CENSE OR REQ STRA-
TI ON PURSUANT TO THE REGULATI ONS OF SUCH OFFI CE, SHALL BE DEEMED TO HAVE
HAD THEIR LICENSE OR REG STRATI ON REVCKED OR TERM NATED AND SHALL BE
SUBJECT TO THE PROCHI BI TI ONS AGAI NST LI CENSI NG OR REG STRATI ON  PURSUANT
TO SUBPARAGRAPH (1) OF THI S PARAGRAPH FOR A PERI OD OF TWO YEARS FROM THE
DATE OF SURRENDER OF THE LI CENSE OR REQ STRATI ON.

S 7. Paragraph (a) of subdivision 12 of section 390 of the social
services |law, as added by chapter 750 of the |aws of 1990, is anended to
read as foll ows:

(a) Notwi t hstanding any other provision of law, except as my be
required as a condition of licensure or registration by regulations
pronmul gated pursuant to this section, no village, town (outside the area
of any incorporated village), city or county shall adopt or enact any
| aw, ordi nance, rule or regulation which would inpose, nandate or other-
wi se enforce standards for sanitation, health, fire safety or building
construction on a one or two famly dwelling or multiple dwelling used
to provide group famly day care or famly day care than woul d be appli -
cabl e were such child day care not provided on the prem ses. NO VI LLAGE,
TOM (OQUTSIDE THE AREA OF ANY | NCORPORATED VI LLAGE), CITY OR COUNTY
SHALL PROHIBIT OR RESTRICT USE OF A ONE OR TWDO FAMLY DVELLING OR
MULTI PLE DWELLI NG FOR FAM LY OR GROUP FAM LY DAY CARE WHERE A LI CENSE OR
REG STRATI ON FOR SUCH USE HAS BEEN | SSUED | N ACCORDANCE W TH REGULATI ONS
| SSUED PURSUANT TO THIS SECTION. Nothing in this paragraph shall
preclude | ocal authorities with enforcenment jurisdiction of the applica-



Co~NOoOUIT~hWNE

S. 3895--B 5

ble sanitation, health, fire safety or building construction code from
maki ng appropriate i nspections to assure conpliance with such standards.
[ The departnment of social services shall provide to the secretary of
state on a nonthly basis, a list of child day care registrants.]

S 8. Paragraph (b) of subdivision 12 of section 390 of the social
services |law is REPEALED and paragraph (c) is relettered paragraph (b).

S 9. Subparagraph (ix) of paragraph (b) of subdivision 3 of section
390-a of the social services |law, as anmended by chapter 552 of the | aws
of 2003, is anended to read as foll ows:

(i x) FOR OPERATORS, PROGRAM DI RECTORS, EMPLOYEES AND ASSI STANTS OF
FAM LY DAY CARE HOVES, GROUP FAM LY DAY CARE HOVES AND CHI LD DAY CARE
CENTERS, education and information on the identification, diagnosis and
preventi on of shaken baby syndrone.

S 10. Section 410-x of the social services law is anmended by adding a
new subdivision 7 to read as foll ows:

7. A SOCI AL SERVI CES DI STRI CT MAY SUSPEND THE ELI A BI LI TY OF A PROVI D
ER WHO I'S NOT REQUI RED TO BE LI CENSED OR REG STERED UNDER SECTI ON THREE
HUNDRED NI NETY OF THI S ARTI CLE TO PROVI DE CHI LD CARE ASSI STANCE FUNDED
UNDER THE BLOCK GRANT, WHERE THE PROVI DER | S THE SUBJECT OF A REPORT OF
CH LD ABUSE OR MALTREATMENT THAT | S UNDER | NVESTI GATI ON BY CHI LD PROTEC
Tl VE SERVI CES.

S 11. Section 260.30 of the penal |aw, as added by chapter 600 of the
| aws of 1998, is renunbered section 260. 31.

S 12. This act shall take effect inmediately.



