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STATE OF NEW YORK

3868--A
2009- 2010 Regul ar Sessi ons
I N SENATE
April 2, 2009

I ntroduced by Sens. MONTGOVERY, HUNTLEY -- (at request of the Ofice of
Court Adm nistration) -- read twwce and ordered printed, and when
printed to be commtted to the Conmttee on Children and Famlies --
reported favorably fromsaid conmttee and conmmritted to the Committee
on Codes -- conmittee discharged, bill amended, ordered reprinted as
amended and reconmitted to said commttee

AN ACT to anend the famly court act and the social services law, in
relation to restoration of parental rights

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 6 of the famly court act is anended by adding a
new part 1-Ato read as foll ows:
PART 1-A
MODI FI CATI ON OF DI SPCSI Tl ON; RESTORATI ON OF PARENTAL RI GHTS
SECTI ON 635. PETI TI ON TO RESTORE PARENTAL RI GHTS.
636. ORIG NATING A PROCEEDING TO RESTORE PARENTAL RIGHTS;
SERVI CE AND VENUE.
637. BURDEN OF PROOF, DI SPCSI TI ON AND FI NDI NGS.

S 635. PETITION TO RESTORE PARENTAL RIGHTS. A PETITION TO MXD FY A
DI SPOSI TI ON ORDERED PURSUANT TO SUBDI VI SION (C) OF SECTION SI X HUNDRED
THI RTY-ONE OF THI S ARTI CLE OR PARAGRAPH (A) OF SUBDI VISION THREE OF
SECTI ON  THREE HUNDRED EI GHTY- FOUR-B OF THE SOCI AL SERVI CES LAW | N ORDER
TO RESTORE PARENTAL RI GHTS MAY BE FILED IN ACCORDANCE WTH TH'S PART
VWHERE THE FOLLOW NG CONDI TI ONS ARE MET:

(A) THE ORDER COW TTING GUARDI ANSHI P AND CUSTODY OF THE CHI LD HAD
BEEN | SSUED TWO OR MORE YEARS PRI OR TO THE DATE OF FILING OF THE PETI -
TI ON UNDER THI S SECTI ON; AND

(B) THE ORDER COW TTING GUARDI ANSHI P AND CUSTODY OF THE CHI LD HAD
BEEN BASED UPON AN ADJUDI CATI ON UPON GROUNDS ENUMERATED | N PARAGRAPH
(B), (O OR (D OF SUBDIVISION FOUR OF SECTION THREE HUNDRED
El GHTY- FOUR-B OF THE SOCI AL SERVI CES LAW AND

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(© THE PETI TI ON ALLEGES THAT THE PETI TI ONER OR PETI TIONERS AND THE
RESPONDENT COR RESPONDENTS | N THE PROCEEDI NG | N WHI CH GUARDI ANSHI P AND
CUSTCDY HAD BEEN COW TTED CONSENT TO THE RELI EF REQUESTED I N THE PETI -
TION OR THAT THE PETITIONER OR PETITI ONERS W THHELD CONSENT TO THE
RELI EF REQUESTED I N THE PETI TI ON W THOUT GOOD CAUSE; AND

(D) THE CH LD 1S FOURTEEN YEARS OF ACE OR OLDER, REMAI NS UNDER THE
JURI SDI CTI ON OF THE FAM LY COURT, HAS NOT BEEN ADOPTED, DCES NOT HAVE A
PERVANENCY GOAL OF ADOPTI ON AND CONSENTS TO THE RELI EF REQUESTED I N THE
PETI Tl ON.

S 636. ORI G NATI NG A PROCEEDI NG TO RESTORE PARENTAL RI GHTS; SERVI CE
AND VENUE. (A) A PROCEEDING TO MODIFY THE DI SPOSITION IN ORDER TO
RESTORE PARENTAL RI GHTS MAY BE ORI G NATED BY THE FI LI NG OF A PETI TI ON BY
THE CH LD S ATTORNEY, BY THE AGENCY OR | NDI VI DUAL TO WHOM GUARDI ANSHI P
AND CUSTODY OF THE CH LD HAD BEEN COW TTED OR BY THE RESPONDENT OR
RESPONDENTS | N THE TERM NATI ON OF PARENTAL RI GHTS PROCEEDI NG THE PETI -
TION SHALL BE SERVED UPON THE CHI LD S ATTORNEY, THE AGENCY OR | NDI VI DUAL
TO WHOM GUARDI ANSHI P AND CUSTCDY OF THE CHI LD HAD BEEN COWM TTED AND THE
RESPONDENT OR RESPONDENTS IN THE TERM NATI ON OF PARENTAL RI GHTS PROCEED-
ING AS WELL AS THE ATTORNEY OR ATTORNEYS WHO REPRESENTED THE RESPONDENT
OR RESPONDENTS |IN THE TERM NATION OF PARENTAL RI GHTS PROCEEDI NG A
CERTI FI ED COPY OF THE ORDER COWM TTI NG GUARDI ANSHI P AND CUSTODY SHALL BE
ATTACHED TO THE PETI TI ON.

(B) UPON THE FI LI NG OF A PETITI ON UNDER THI S PART, THE COURT MAY CAUSE
A SUMMONS TO BE | SSUED TO THE CHI LD, THE AGENCY OR |INDIVIDUAL TO WHOM
GUARDI ANSH P AND CUSTODY O THE CH LD HAD BEEN COWM TTED AND THE
RESPONDENT OR RESPONDENTS IN THE TERM NATI ON OF PARENTAL RI GHTS PROCEED-
I NG THE SUMMONS SHALL BE SERVED | N ACCORDANCE W TH SECTI ON SI X HUNDRED
SEVENTEEN OF THI S ARTI CLE, ACCOWVPANI ED BY A COPY OF THE PETI TI ON AND THE
CERTI FI ED ORDER OF COW TMENT SOUGHT TO BE MODI FI ED.

(© THE PETI TI ON SHALL BE FI LED BEFORE THE COURT THAT EXERCI SED JURI S-
DICTION OVER THE MOST RECENT PERMANENCY PROCEEDI NG | NVOLVI NG THE CHI LD
AND SHALL BE ASSI GNED, VWHEREVER PRACTI CABLE, TO THE FAM LY COURT JUDGE
WHO PRESIDED OVER THAT PROCEEDING OR THE PROCEEDI NG TO TERM NATE
PARENTAL RI GHTS.

(D) WHEREVER PRACTI CABLE, THE CHI LD SHALL BE REPRESENTED BY THE SAME
ATTORNEY THAT REPRESENTED THE CH LD IN THE MOST RECENT PERMANENCY
PROCEEDI NG AND THE PARENT OR PARENTS SHALL BE REPRESENTED BY THE SAME
ATTORNEY OR ATTORNEYS WHO REPRESENTED THE PARENT OR PARENTS I N THE
TERM NATI ON OF PARENTAL RI GHTS PROCEEDI NG WHERE THIS IS NOT  PRACTI CA-
BLE, OR WHERE THE COURT GRANTS A REQUEST BY THE ATTORNEY OR ATTORNEYS TO
BE RELI EVED, THE COURT SHALL | MVEDI ATELY ASSI GN A NEW ATTORNEY OR ATTOR-
NEYS, AS APPLI CABLE.

S 637. BURDEN OF PROOF, DI SPCSI TI ON AND FI NDI NGS. (A) THE PETI TI ONER
SHALL HAVE THE BURDEN OF PROOF BY CLEAR AND CONVI NCI NG EVI DENCE THAT
RESTORATI ON OF PARENTAL RIGHTS IS IN THE CH LD S BEST | NTERESTS, THAT
THE REQUI REMENTS OF SECTI ON SI X HUNDRED THI RTY-FIVE OF TH' S PART HAVE
BEEN MET AND THAT ALL OF THE PARTIES AND THE CHI LD HAVE CONSENTED OR, I F
THE PETITIONER I N THE PROCEEDI NG I N WH CH GUARDI ANSHI P AND CUSTCDY HAVE
BEEN COW TTED FAI LED TO CONSENT TO THE RELIEF REQUESTED, THAT SUCH
FAI LURE WAS W THOUT GOOD CAUSE.

(B) THE COURT SHALL STATE ON THE RECORD THE REASON OR REASONS FOR I TS
DI SPOSI TI ON OF THE PETI TI ON. THE COURT MAY MAKE THE FOLLOW NG ORDERS OF
DI SPCSI T1 ON:

(1) THE COURT MAY GRANT THE PETI TI ON, MODI FY THE ORDER OF DI SPCSI Tl ON
PREVI QUSLY ENTERED I N THE TERM NATI ON OF PARENTAL RI GHTS PROCEEDI NG AND
TRANSFER GUARDI ANSHI P AND CUSTCDY OF THE CHI LD TO THE BI RTH PARENT OR
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PARENTS, PROVI DED, HOAEVER, THAT THE FI NDI NGS OF FACT RENDERED PURSUANT
TO SECTI ON SI X HUNDRED TWENTY- TWO OF THI S ARTI CLE OR SUBDI VI SI ON FOUR OF
SECTION THREE HUNDRED EIGHTY-FOUR-B OF THE SOCI AL SERVI CES LAW THAT
FORVED THE BASI S FOR THE ADJUDI CATI ON TERM NATI NG PARENTAL RI GHTS SHALL
REMAI N, OR

(1'l) THE COURT MAY DISM SS THE PETITION, IN WHI CH CASE THE COWM TMENT
OF GUARDI ANSHI P AND CUSTODY OF THE CHI LD TO THE AUTHORI ZED AGENCY OR
I NDI VI DUAL WOULD CONTI NUE AND A PERMANENCY HEARI NG WOULD BE REQUI RED TO
BE HELD AS SCHEDULED I N ACCORDANCE W TH ARTI CLE TEN-A OF THI S ACT; OR

(1'11) THE COURT MAY GRANT THE PETI TI ON CONDI TI ONALLY FOR A DESI GNATED
PERI CD OF UP TO SI X MONTHS, DURI NG WHI CH TI ME GUARDI ANSH P  AND CUSTODY
O THE CH LD SHALL REMAIN WTH THE LOCAL SOCI AL SERVI CES DI STRI CT OR
AUTHORI ZED AGENCY WHI LE THE CHI LD MAY VISIT WTH, OR BE PLACED ON A
TRIAL DI SCHARGE WTH, THE BIRTH PARENT OR PARENTS. THE COURT SHALL
DI RECT THE DI STRICT OR AGENCY TO SUPERVI SE THE CHI LD S BIRTH PARENT OR
PARENTS, DEVELOP A REUN FI CATI ON PLAN AND PROVI DE APPROPRI ATE TRANSI -
TI ONAL SERVI CES TO THE CHI LD AND BI RTH PARENT OR PARENTS AND REPORT TO
THE PARTIES, ATTORNEY FOR THE CHI LD AND THE COURT NOT LATER THAN THI RTY
DAYS PRI OR TO THE EXPI RATI ON OF THE DESI GNATED PERI OD. THE COURT SHALL
SCHEDULE THE PROCEEDING TO BE HEARD PRI COR TO THE EXPI RATI ON OF THE
DESI GNATED PERI OD AND SHALL DETERM NE WHETHER TO GRANT THE PETI TI ON
PERVANENTLY | N ACCORDANCE W TH PARAGRAPH (1) OF THI S SUBDI VI SION OR
DI SM SS THE PETI TI ON I N ACCORDANCE W TH PARAGRAPH (I1) OF THHS SUBDI VI -
SION. THE COURT SHALL STATE I TS REASONS FOR | TS DETERM NATION. | F THE
PETI TION | S PERMANENTLY GRANTED, THE CHI LD S CUSTODY AND GUARDI ANSHI P
SHALL BE TRANSFERRED TO THE BI RTH PARENT OR PARENTS. |F THE CHI LD HAS
BEEN REMOVED FROM THE CUSTODY OF THE BI RTH PARENT OR PARENTS PRIOR TO
THE EXPIRATION OF THE DESIGNATED PERIOD BY REASON OF A REPORT OF
SUSPECTED CHI LD ABUSE OR MALTREATMENT, THE COURT SHALL SCHEDULE THE
PROCEEDI NG TO BE HEARD ON NOTICE TO THE PARTI ES AND ATTORNEY FOR THE
CH LD, MAY TERM NATE THE TRI AL DI SCHARGE AND MAY DI SM SS THE PETITION I N
ACCORDANCE W TH PARAGRAPH (11) OF THI S SUBDI VI SI ON.

S 2. Item(lll1) of clause (B) of subparagraph (viii) of paragraph 2 of
subdi vi sion (d) of section 1089 of the famly court act, as added by
section 27 of part A of chapter 3 of the |laws of 2005, is anmended and a
new item (lV) is added to read as foll ows:

(I'11) recormend that the office of children and fam |y services inves-
tigate the facts and circunstances concerning the discharge of responsi-
bilities for the care and welfare of such child by a Ilocal social
services district pursuant to section three hundred ninety-five of the
social services law.]; AND

(1'V) RECOVWWEND THAT THE ATTORNEY FOR THE CHI LD, LOCAL SOCI AL SERVI CES
DI STRI CT OR AGENCY FI LE A PETI TI ON PURSUANT TO PART ONE-A OF ARTI CLE SI X
OF THIS ACT TO RESTORE THE PARENTAL RI GHTS OF A CHI LD WHO HAS BEEN FREED
FOR ADOPTI ON.

S 3. The section heading of section 384-b of the social services |aw,
as added by chapter 666 of the laws of 1976, is anended and a new subdi -
vision 13 is added to read as foll ows:

Guar di anshi p and custody of destitute or dependent children; commt-
ment by court order; MODI FICATION OF COW TMENT AND RESTORATI ON OF
PARENTAL RI GHTS.

13. A PETITION TO MODI FY A DI SPCSI TION OF COW TMENT OF GUARDI ANSHI P
AND CUSTODY IN ORDER TO RESTORE PARENTAL RIGHTS MAY BE BROUGHT | N
ACCORDANCE W TH PART ONE- A OF ARTICLE SI X OF THE FAM LY COURT ACT WHERE
THE CONDI TIONS ENUMERATED I N SECTION SI X HUNDRED THI RTY- FI VE OF SUCH
PART HAVE BEEN MET.
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1 S 4. This act shall take effect on the ninetieth day after it shall
2 have becone a | aw



