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STATE OF NEW YORK

3582
2009- 2010 Regul ar Sessi ons
I N SENATE
March 25, 2009

Introduced by Sen. KLEIN -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Health

AN ACT to anend the public health law, in relation to rates of paynent
for residential health care facilities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraphs (a), (b) and (c) of subdivision 2-b of section
2808 of the public health law, as anmended by section 47 of part C of
chapter 109 of the |laws of 2006, subparagraph (i) of paragraph (a) as
anmended by section 2 and subparagraph (i) of paragraph (b) as anended by
section 3 of part | of chapter 2 of the | aws of 2009, subparagraph (ivV)
of paragraph (a) as anended by section 13 and subparagraph (iv) of para-
graph (b) as anended by section 14 of part OO of chapter 57 of the |aws
of 2008, are amended to read as foll ows:

(a) (i) Subject to the provisions of subparagraphs (ii) through (vi)
of this paragraph, for the two thousand seven rate period the operating
cost conponent of rates of paynment shall reflect the operating cost
conmponent of rates effective for October first, two thousand six, as
adjusted for inflation in accordance with paragraph (c) of subdivision
ten of section twenty-eight hundred seven-c of this article; and for the
January first, two thousand ei ght through March thirty-first, two thou-
sand nine rate period the operating cost conponent of rates of paynent
shall reflect the operating cost conponent of rates effective for Decem
ber thirty-first, two thousand six, as adjusted for inflation in accord-
ance with paragraph (c) of subdivision ten of section twenty-eight
hundred seven-c of this article.

(ii) Rates for the periods two thousand seven [and], two thousand
ei ght, AND JANUARY FI RST, TWO THOUSAND NI NE THROUGH MARCH THI RTY- FI RST
TWO THOUSAND NI NE shal |l be further adjusted by a per diem add-on anount,
as determ ned by the conm ssioner, reflecting the proportional anount of
each facility's projected Medicaid benefit to the total projected Medi-
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caid benefit for all facilities of the inputed use of the rate-setting
nmet hodol ogy set forth in paragraph (b) of this subdivision, provided,
however, that for those facilities that do not receive a per di em add-on
adjustnment pursuant to this subparagraph, rates shall be further
adjusted to include the proportionate benefit, as determned by the
commi ssioner, of the expiration of the opening paragraph and paragraph
(a) of subdivision sixteen of this section and of paragraph (a) of
subdi vision fourteen of this section, provided, further, however, that
the aggregate total of the rate adjustnents nmade pursuant to this

subparagraph shall not exceed one hundred thirty-seven mllion five
hundred thousand dollars for the two thousand seven rate period [and],
one hundred sixty-seven nillion five hundred thousand dollars for the

two thousand eight rate period, AND FORTY-ONE M LLION EIGHT HUNDRED
SEVENTY- FI VE THOUSAND DOLLARS FOR THE JANUARY FI RST, TWD THOUSAND NI NE
THROUGH MARCH THI RTY- FI RST, TWO THOUSAND NI NE RATE PERI OD

(ii1) Revisions to two thousand six rates occurring on and after Janu-
ary first, two thousand seven, shall be annually incorporated, retroac-
tively and prospectively, into two thousand seven and two thousand ei ght
rates on or about Novenber thirtieth, tw thousand seven and Novenber
thirtieth, two thousand ei ght, respectively.

(iv) The capital cost conponent of rates pursuant to this paragraph
shall fully reflect the cost of |ocal property taxes and paynents made
inlieu of |ocal property taxes, as reported in each facility's cost
report submitted for the year two years prior to the rate year.

(v) Rates [for the two thousand seven and two thousand eight rate
periods,] as conputed pursuant to this paragraph, shall not be subject
to case mx adjustnment, provided, however, that a facility may, in
accordance with its existing full house schedule of subm ssion of
patient review instrunments, submt data in support of a request for a
rate adjustnent to reflect an increased facility case mx equal to or
greater than .05, provided further, however, that such a facility wll
be required to continue to nmake such full house subnissions in accord-
ance with its existing subm ssion schedule for rate periods up through
Decenber thirty-first, two thousand eight.

(vi) For the period January first, two thousand seven through [Decem
ber] MARCH thirty-first, two thousand [eight] N NE, notwthstandi ng any
contrary provision of law or regulation, voluntary facilities shall not
be required to deposit reinbursenent received for depreciation expenses
into a segregated depreciation fund account.

(b) (i) Subject to the provisions of subparagraphs (ii) through (xiv)
of this paragraph, for periods on and after April first, two thousand
nine the operating cost conponent of rates of paynment shall reflect
al | owabl e operating costs as reported in each facility's cost report for
the two thousand two calendar vyear, as adjusted for inflation on an
annual basis in accordance with the nethodol ogy set forth in paragraph
(c) of subdivision ten of section twenty-eight hundred seven-c of this
article, provided, however, that for those facilities which do not
receive a per diem add-on adjustnent pursuant to subparagraph (ii) of
par agraph (a) of this subdivision, rates shall be further adjusted to
i nclude the proportionate benefit, as determ ned by the conmm ssioner, of
the expiration of the opening paragraph and paragraph (a) of subdivision
sixteen of this section and of paragraph (a) of subdivision fourteen of
this section, and provided further that the operating cost conponent of
rates of paynent for those facilities which did not receive a per diem
adj ustment i n accordance with subparagraph (ii) of paragraph (a) of this
subdi vi sion shall not be | ess than the operating conponent such facili-
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ties received in the tw thousand eight rate period, as adjusted for
inflation on an annual basis in accordance with the nethodology set
forth in paragraph (c) of subdivision ten of section twenty-eight
hundred seven-c of this article and further provided, however, that
rates for facilities whose operating cost conponent reflects base year
costs subsequent to January first, two thousand two shall have rates
conmputed in accordance with this paragraph, utilizing allowable operat-
ing costs as reported in such subsequent base year period, and trended
forward to the rate year in accordance wth applicable inflation
factors.

(ii) The operating conponent of rates shall be subject to case mx
adj ust ment through application of the relative resource wutilization
groups system of patient classification (RUGII11) enployed by the feder-
al governnent wth regard to paynments to skilled nursing facilities
pursuant to title XVIIl of the federal social security act (Medicare),
as revised by regulation to reflect New York state wages and fringe
benefits, provided, however, that such RUGIII «classification system
wei ghts shall be increased in the follow ng anounts for the foll ow ng
categories of residents: (A) thirty minutes for the inpaired cognition A
category, (B) forty mnutes for the inpaired cognition B category, and
(O twenty-five mnutes for the reduced physical functions B category.
Such adjustnents shall be made in January and July of each cal endar
year. Such adjustnents and related patient classifications in each
facility shall be subject to audit review in accordance with regul ati ons
pronmul gated by the comm ssi oner.

(ii1) Specified adjustnents to the operating conponent of rates in
effect for periods prior to [January] APRIL first, two thousand nine,
with regard to extended care for persons with traumatic brain injury and
for the cost of providing hepatitis B vaccinations shall continue on and
after [January] APRIL first, two thousand nine.

(iv) The capital cost conponent of rates on and after [January] APRIL
first, two thousand nine shall fully reflect the cost of |ocal property
taxes and paynents nade in lieu of |ocal property taxes, as reported in
each facility's cost report submtted for the year two years prior to
the rate year.

(v) The direct conmponent of the operating conponent of rates of
paynment shall include allowable direct therapy costs and associ ated
over head costs and shall exclude adm nistrative overhead costs related
to pharnmacy services and the costs of non-prescription drugs and
supplies, which shall be reflected in facility rates as non-conparable
cost s.

(vi) For purposes of conputing peer group cost ceilings for the direct
and indirect conponent of the operating conponent of rates, facilities
shall be organi zed into peer groups consisting of: (A) free-standing
facilities with certified bed capacities of |less than three hundred
beds; (B) free-standing facilities wth certified bed capacities of
three hundred beds or nore; and (C) hospital based facilities.

(vii) In determning the operating cost conponent of rates, for each
peer group, a corridor shall be developed around the statewi de nean
direct and indirect price per day, provided, however, that the corridor
around each nean direct and indirect price per day shall have a base no
| ess than eighty-five percent and no greater than ninety percent of each
nmean direct and indirect price per day and a ceiling no greater than one
hundred fifteen percent and no | ess than one hundred ten percent of each
nmean direct and indirect price per day, and further provided, however,
that the total financial inpact of the application of the ceiling shal
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be substantially equal to the total financial inpact of the application
of the base.

(viii) The operating conponent of rates shall be adjusted to reflect a
per diem add-on anount of eight dollars, trended forward to refl ect
applicable inflation factors fromtwo thousand six to two thousand nine
and prospectively thereafter, for each patient who: (A) qualifies under
both the RUGIII inpaired cognition and the behavioral problens catego-
ries, or (B) has been diagnosed with Al zheiner's di sease or denentia, is
classified in the reduced physical functions A, B or C, or in behaviora
problenms A or B categories, and has an activities of daily living index
score of ten or |ess.

(i x) The operating conponent of rates shall be adjusted to reflect a
per di em add-on anount of seventeen dollars, trended forward to refl ect
applicable inflation factors fromtwo thousand six to two thousand nine
and prospectively thereafter, for each patient whose body mass index is
greater than thirty-five.

(x) For periods on and after [January] APRIL first, two thousand ni ne,
notwi t hstandi ng any contrary provision of law or regulation, voluntary
facilities shall not be required to deposit reinmbursenent received for
depreci ati on expenses into a segregated depreciation fund account.

(xi) Public facilities, and non-public facilities wth fewer than
eighty certified beds, which have a facility specific direct adjusted
paynment price per day equal to the ceiling direct price per day shal
have such direct adjusted paynent price per day further adjusted through
the addition of fifty percent of the difference between the facility's
specific direct cost per day and the <ceiling direct price per day.
Public facilities, and non-public facilities wth fewer than eighty
certified beds, which have a facility specific indirect adjusted paynent
price per day equal to the ceiling indirect price per day shall have
such indirect adjusted paynent price per day further adjusted through
the addition of fifty percent of the difference between the facility's
specific indirect cost per day and the ceiling indirect price per day.
Such adjustnments to direct and indirect adjusted paynent prices per day
shall be increased to the rate year by application of the applicable
inflation factor and adjusted by the regional direct and indirect input
price adjustnment factors cal cul ated pursuant to subdivision seventeen of
this section.

(xii) Public facilities shall receive rates that are consistent with
t he provisions of this paragraph, provided, however, that in no event
shall such rates, in aggregate, exceed the anmount permtted under feder-
al upper paynent I|imts applicable to public facilities. In the event
such public facilities are, pursuant to this subparagraph, subject to
limtations on such rates, the conm ssioner shall make grants fromstate
funds to such facilities equal to one-half of the additional anmount that
such facilities wuld have received if such |imtations had not been
appl i ed.

(xi1i) The appointnent of a receiver or the establishment of a new
operator or replacenent or renovation of an existing facility on or
after January first, two thousand seven shall not result in a revision
to the operating conponent of the facility's rates for any rate period
t hrough Decenber thirty-first, two thousand el even, provided, however,
that the provisions of this subparagraph shall not apply to a facility
whi ch has a certificate of need application filed with the departnent as
of Decenber thirty-first, two thousand six, which is subsequently
approved and which otherwi se neets existing departnent criteria for the
establi shnment of a new base year for rate-setting purposes.
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(xiv) The comm ssioner may promul gate regul ations, including energency
regul ations, to inplement the provisions of this paragraph.

(c) I'n order to ensure that the quality of resident care is maintained
and inproved for rate periods on and after January first, two thousand
seven, no less than sixty-five percent of the additional Medicaid
rei nbursenent received by a residential health care facility that is
attributable to the per-di em add-on anmount recei ved pursuant to subpara-
graph (ii) of paragraph (a) of this subdivision or, for rate periods on
and after [January] APRIL first, tw thousand nine, that is related to
utilization of two thousand two reported base year costs, as conpared to
t he rei mbursenent each such facility would have received had such facil -
ity's Medicaid reinbursenment rates continued to reflect base year costs
used with regard to such facility's two thousand six rates, shall be
all ocated for the purpose of recruitnent and retention of non-superviso-
ry workers or any worker with direct resident care responsibility or for
pur poses aut horized under the nursing hone quality inprovenent denon-
stration program as established by section twenty-ei ght hundred ei ght-d
of this article, provided, however, in no circunstance shall facilities
be required to spend nore than seventy-five percent of such funds for
t hese purposes, and provided further, the comm ssioner is authorized to
audit each such facility for the purpose of ensuring conpliance with the
provisions of this paragraph and shall recoup any anount deternmined to
have been in contravention of the requirenments of this paragraph,
provi ded, however, that, upon application of a facility, the comm ssion-
er may, after determ ning that other funds are not avail able, waive the
application of this paragraph insofar as it is determ ned by the comm s-
sioner that additional funds nust be expended by such facility to
correct deficiencies that constitute a threat to resident safety.

S 2. This act shall take effect imediately.



