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STATE OF NEW YORK

345
2009- 2010 Regul ar Sessi ons
I N SENATE
( PREFI LED)
January 7, 2009

Introduced by Sen. KRUGER -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the <civil practice law and rules, in relation to
expenses, penalties and additional interest for frivolous actions or
procedures and to repeal certain provisions of such |law relating ther-
eto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 8303-a of the civil practice law and rules is
REPEALED and a new section 8303-a is added to read as foll ows:

S 8303- A, EXPENSES, PENALTIES AND ADDI TI ONAL | NTEREST FOR FRIVOLOUS
ACTION OR PROCEDURE. (A) IF IN A CIVIL ACTION OR PROCEEDING, A CLAIMIS
COMVENCED OR CONTI NUED BY A PLAI NTI FF, OR A COUNTERCLAI M DEFENSE, CRCSS
CLAIM OR THI RD- PARTY CLAIM IS COMVENCED OR CONTI NUED BY A DEFENDANT, OR
AN APPLI CATI ON, A MOTI ON OR CROSS MOTI ON FOR AN ORDER |'S MADE OR CONTI N-
UED, THAT |S FOUND BY THE COURT AT ANY Tl ME DURI NG THE PROCEEDI NGS OR
UPON JUDGMENT TO BE FRI VOLOUS, THE COURT SHALL AWARD EXPENSES TO ANY
PARTY ADVERSELY AFFECTED BY THE FRI VOLOUS CONDUCT.

(B) FOR PURPOSES OF THI S SECTI ON:

(1) "ACTION OR PROCEDURE" | NCLUDES, BUT IS NOT LIMTED TO, THE MAKI NG
OR OPPCSI NG OF AN APPLI CATI ON OR A MOTI ON, | NCLUDI NG A MOTI ON FOR SANC-
TI ON PURSUANT TO THI' S SECTI ON OR THE ASSERTI ON OF A CLAIM COUNTERCLAI M
DEFENSE, CROSS CLAI M OR THI RD- PARTY CLAIM

(1'l) "FRIVOLOUS" MEANS ENTI RELY W THOUT MERI T AND NOT ADVANCED | N GOOD
FAI TH OR SOLELY | NTENDED TO HARASS OR MALI Cl QUSLY | NJURE ANOTHER.

(1'11) "EXPENSES' MEANS THE LEGAL EXPENSES | NCURRED BY A PARTY DI RECTLY
ATTRI BUTABLE TO A FRIVOLOUS ACTI ON OR PROCEDURE, | NCLUDI NG REASONABLE
ATTORNEY' S FEES AND DI SBURSEMENTS.

(©) THE EXPENSES AWARDED UNDER SUBDI VI SION (A) OF THIS SECTION SHALL
BE ASSESSED ElI THER AGAINST THE PARTY BRI NG NG OR USI NG THE FRI VOLOUS
ACTI ON OR PROCEDURE OR AGAI NST THE ATTORNEY FOR SUCH PARTY, OR AGAI NST
BOTH, AS MAY BE DETERM NED BY THE COURT, BASED UPON THE Cl RCUMSTANCES OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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THE CASE. SUCH EXPENSES SHALL BE I'N ADDI TI ON TO ANY OTHER AWARD GRANTED
TO ANY PARTY ADVERSELY AFFECTED BY THE FRI VOLOUS CONDUCT.

(D) IN ADDITION TO ANY EXPENSES AWARDED UNDER THI S SECTI ON, OR AS AN
ALTERNATI VE SANCTI ON, THE COURT MAY | MPOSE UPON THE PARTY BRING NG OR
USING A FRIVOLOUS ACTION OR PROCEDURE CR UPON THE ATTORNEY FOR SUCH
PARTY, OR UPON BOTH, A PENALTY NOT TO EXCEED TWO HUNDRED FI FTY DCLLARS,
TO BE AWARDED TO ANY PARTY ADVERSELY AFFECTED BY THE FRI VOLOUS CONDUCT.

(E) I N ADDI TI ON TO ANY EXPENSES AVWARDED OR PENALTY | MPOSED UNDER THI S
SECTI ON, OR AS AN ALTERNATI VE SANCTION, IF I N AN ACTI ON FOR THE RECOVERY
OF A SUM OF MONEY THE COURT FI NDS THAT THE PARTY LI ABLE FOR PAYMENT OF
SUCH SUM OR ATTORNEY FOR SUCH PARTY HAS BROUGHT ANY FRI VOLOUS ACTI ON OR
PROCEDURE | N ORDER TO DELAY JUDGMENT, THE COURT SHALL AWARD TO EACH
CLAI MANT AGAI NST WHOM SUCH ACTI ON OR PROCEDURE WAS BROUGHT OR USED ADDI -
TIONAL | NTEREST ON THE UNPAI D PORTI ON OF SUCH SUM AT ONE HUNDRED FI FTY
PERCENT OF THE LEGAL RATE FROM THE DATE WHEN THE SUM WAS DUE TO THE
CLAI MANT, WH CH DATE SHALL BE STATED IN THE AWARD, UNTIL THE SUM IS PAI D
I N FULL.

(F) AN AWARD OF ANY EXPENSES OR ADDI TI ONAL | NTEREST OR THE | MPCSI TI ON
OF ANY PENALTY UNDER THE PROVI SIONS OF THI S SECTI ON SHALL BE MADE ONLY
UPON MOTION  OF ANY PARTY ADDRESSED TO THE JUDGE BEFORE VWHOM THE FRI VO
LOUS ACTI ON OR PROCEDURE PROCEEDED, OR UPON THE COURT' S OAN MOTI ON. THE
COURT SHALL CONDUCT A HEARING ON THE MOTI ON TO DETERM NE WHETHER AN
AWARD OF EXPENSES OR ADDI TI ONAL | NTEREST SHOULD BE GRANTED OR A PENALTY
| MPCSED, AND THE AMOUNT OF SUCH AWARD, ADDI TI ONAL | NTEREST OR PENALTY.

(G IF THE COURT DETERM NES FROM A PRELI M NARY CONSI DERATI ON OF THE
MOTI ON AND PRI OR TO A HEARI NG THAT THE ACTI ON OR PROCEDURE MOVED AGAI NST
IS FRIVOLOUS, | T SHALL WHENEVER PGOSSI BLE G VE NOTICE ON THE RECORD TO
THE PARTIES OF SUCH PRELIM NARY DETERM NATION. |F WTH N TEN DAYS
FOLLOW NG SUCH NOTI CE THE PARTY OR ATTORNEY DI SCONTI NUES THE ACTION OR
PROCEDURE, NO EXPENSES COR ADDI TI ONAL | NTEREST SHALL BE AWARDED OR PENAL-
TY | MPCSED; PROVI DED, HOWNEVER, THAT NO NOTI CE SHALL BE REQUI RED FOR THE
COURT AFTER A HEARI NG TO AWARD EXPENSES OR ADDI TI ONAL | NTEREST OR TO
| MPOSE A PENALTY FOR A FRIVOLOUS ACTI ON OR PROCEDURE BASED UPON THE
SUBM SSI ON TO THE COURT OF A FALSE STATEMENT MADE UNDER OATH.

(H) AN ORDER AWARDI NG EXPENSES OR ADDI TI ONAL | NTEREST OR | MPOSING A
PENALTY UNDER TH' S SECTI ON SHALL BE IN WRI TI NG SHALL RECI TE | N DETAI L
THE CONDUCT OR Cl RCUMSTANCES JUSTI FYI NG THE ORDER AND SHALL SPECIFY [N
DETAIL THE METHOD BY WH CH THE AMOUNT OF THE AWARD WAS COWPUTED AND THE
CALCULATI ON THERECF.

(1) ANY ORDER AVWARDI NG EXPENSES OR ADDI TI ONAL | NTEREST OR | MPCSING A
PENALTY UNDER THI S SECTI ON MAY BE APPEALED, AS A MATTER OF RI GHT, TO THE
APPROPRI ATE APPELLATE COURT, VWH CH SHALL REVI EW THE MATTER DE NOVO

(J) NO FIND NG SHALL BE MADE THAT ANY ACTI ON OR PROCEDURE WAS FRI VO
LOUS SOLELY BECAUSE A NOVEL OR UNUSUAL ARGUMENT OR PRI NCI PLE OF LAW WAS
ADVANCED | N SUPPCRT THERECF.

(KY THI'S SECTION SHALL PROVI DE THE EXCLUSI VE REMEDY FOR A FRI VOLOUS
ACTI ON OR PROCEDURE. HOWEVER SUCH REMEDY SHALL NOT BE DEEMED TO PRECLUDE
AN ACTI ON AUTHCORI ZED PURSUANT TO THI' S CHAPTER OR AN ACTI ON FOR MALI CI QUS
PROSECUTI ON OR ABUSE OF PROCESS.

(L) ALL PRECEDI NG PROVI SIONS OF THI S SECTI ON SHALL NOT APPLY TO

(1) PROCEEDINGS IN A SMALL CLAI M5 PART OF ANY COURT,;

(1'l') LANDLORD- TENANT PROCEEDI NGS; AND

(1'1'l') PROCEEDI NGS I N THE FAM LY COURT COMVENCED UNDER ARTI CLE THREE,
SEVEN, EIGHT OR TEN OF THE FAM LY COURT ACT.
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1 S 2. This act shall take effect inmmediately and shall apply to an
2 action or proceeding cormenced on or after the effective date of this
3 act.



