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STATE OF NEW YORK

3380
2009- 2010 Regul ar Sessi ons
I N SENATE
March 17, 2009

I ntroduced by Sen. AUBERTINE -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Consuner Protection

AN ACT to anend the general business law, in relation to prohibiting the
retail sale and distribution of novelty lighters

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
391-g to read as foll ows:

S 391-Q SALE AND DI STRI BUTI ON OF NOVELTY LI GHTERS PROH BI TED. 1. FOR
PURPCSES OF THI' S SECTI ON, THE FOLLOW NG TERMS SHALL HAVE THE FOLLOW NG
MEANI NGS:

(A) "AUDIO EFFECTS" MEANS MJSIC, AN MAL SOUNDS, WHI STLES, BUZZERS,
BEEPERS OR OTHER NO SES NOT TYPI CALLY CAUSED BY OR PERTINENT TO THE
FLAME- PRODUCI NG FUNCTI ON OF THE LI GHTER.

(B) "DI STRIBUTE" MEANS TO

(1) DELIVER TO A PERSON OTHER THAN THE PURCHASER, FOR RETAIL SALE;, OR

(1) PROVIDE AS PART OF A COMVERCI AL PROMOTI ON OR AS A PRI ZE OR PREM -
UM

(O "I MPORTER' MEANS A PERSON WHO CAUSES A LI GHTER TO ENTER THI S STATE
FROM A MANUFACTURI NG  WHOLESALE, DI STRIBUTION OR RETAIL SALES PO NT
QUTSI DE THI S STATE, FOR THE PURPOSE OF SELLING OR DI STRIBUTING THE
LI GHTER WTHI N THI S STATE OR W TH THE RESULT THAT THE LI GHTER | S SOLD OR
DI STRIBUTED W THI N THI S STATE.

(D) "LIGHTER' MEANS A MECHANI CAL OR ELECTRI CAL DEVICE OF A TYPE TYPI -
CALLY USED FOR | GNI TI NG TOBACCO PRODUCTS BY USE OF A FLAME.

(E) "NOVELTY LI CGHTER' MEANS (1) A LIGHTER THAT HAS AUDI O EFFECTS OR
VI SUAL EFFECTS, OR THAT HAS OTHER FEATURES OF A TYPE THAT WOULD REASON-
ABLY BE EXPECTED TO MAKE THE LI GHTER APPEALI NG OR ATTRACTIVE TO A CHI LD
OF TWELVE YEARS OF AGE OR YOUNGER. NOVELTY LI GHTER | NCLUDES, BUT IS NOT
LIMTED TO, THE FOLLOW NG LI GHTERS THAT RESEMBLE OR | M TATE:

(A) CARTOON CHARACTERS, FI GURINES OR ACTI ON FI GURES;

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(B) TOYS OR GAME Pl ECES;

(C) MUSI CAL | NSTRUVENTS;

(D) VEHI CLES;

(E) AN MALS;

(F) HUVAN BODY PARTS;

(G FOOD, BEVERAGES OR FOOD OR BEVERAGE PACKAGES;

(H WEAPONRY;

(1) FURNI TURE;

(J) SPORTS EQUI PMENT;

(K) HOLI DAY DECORATI ONS;

(L) TOOLS;

(M HOUSEHOLD AND OFFI CE PRODUCTS; OR

(N) COSMETI CS OR PERSONAL CARE PRODUCTS.

(11) "NOVELTY LI GHTER' DOES NOT | NCLUDE:

(A" A LIGHTER MANUFACTURED BEFORE JANUARY FI RST, NI NETEEN HUNDRED
El GHTY; OR

(B) A LI GHTER THAT HAS BEEN RENDERED PERMANENTLY | NCAPABLE OF PRODUC-
I NG A FLAME OR OTHERW SE CAUSI NG COVBUSTI O\, OR

(C) ANY MECHANI CAL OR ELECTRI CAL DEVI CE PRI MARI LY USED TO | GNI TE FUEL
FOR FI REPLACES OR FOR CHARCOAL OR GAS GRILLS.

(F) "SELL" MEANS TO PROVIDE OR PROMSE TO PROVIDE TO A WHOLESALE,

RETAI L, MAI L- ORDER OR OTHER PURCHASER | N EXCHANGE FOR CONSI DERATI ON.

(G "VISUAL EFFECT" |INCLUDES (I) FLASH NG LIGHTS, COLOR- CHANG NG
LI GHTS AND CHANG NG | MAGES; AND (11) LOGOS, DECALS, DECORATIVE ARTWORK
OR HEAT- SHRI NKABLE SLEEVES DEPI CTI NG | TEMS THAT ARE OF A TYPE MARKETED
PREDOM NANTLY TO CHI LDREN TWELVE YEARS OF AGE OR YOUNGER

2. NO PERSON, FIRM PARTNERSHI P, ASSOCI ATION OR CORPORATI ON SHALL
DI STRI BUTE, SELL AT RETAIL OR OFFER FOR RETAIL SALE IN THI S STATE, OR TO
ANY PERSON LOCATED IN THI S STATE, A NOVELTY LI GHTER

3. THE STATE FI RE ADM NI STRATOR SHALL ESTABLI SH AND PUBLI Cl ZE A TOLL
FREE TELEPHONE HOTLI NE NUMBER TO RECEI VE | NFORVATION FROM THE PUBLIC
ABOUT SUSPECTED VI OLATI ONS OF THI S SECTI ON. THE STATE FI RE ADM NI STRATOR
SHALL PROVI DE | NFORMATI ON ON I TS AGENCY WEBSI TE REGARDI NG THI S SECTI ON
AND THE DANGERS OF NOVELTY LI GHTERS, AND PROVIDE THE OPPORTUNITY FOR
PERSONS SUSPECTI NG VI OLATIONS OF THI'S SECTI ON TO TRANSM T SUCH | NFCRIVA-
TION TO THE OFFI CE OF FI RE PREVENTI ON AND CONTROL THROUGH THE | NTERNET.

4. VWHENEVER ANY POLI CE OFFI CER DESI GNATED I N SECTION 1.20 OF THE CRI M
| NAL PROCEDURE LAW OR A PEACE OFFI CER DESI GNATED | N SUBDI VI SI ON FOUR AND
SUBDI VI SI ON SEVENTY- NI NE PERTAI NI NG TO THE DEPARTMENT OF STATE'S OFFI CE
OF FIRE PREVENTION AND CONTROL, OF SECTION 2.10 OF SUCH LAW ACTI NG
PURSUANT TO H' S OR HER SPECI AL DUTI ES, SHALL DI SCOVER A NOVELTY LI GHTER
IN VIOLATION OF TH S SECTION, SUCH OFFI CER IS HEREBY AUTHORI ZED AND
EMPONERED FORTHW TH TO SEI ZE AND TAKE POSSESSI ON OF SUCH | TEMS.  SUCH
SElI ZED | TEM5 SHALL BE TURNED OVER TO THE STATE FI RE ADM NI STRATOR OR HI' S
OR HER DESI GNEE.

5. ANY PERSON WHO VI OLATES TH S SECTI ON SHALL BE SUBJECT TO A CIVIL
PENALTY AS FOLLOWG:

(A) TEN THOUSAND DCLLARS I F THE PERSON | S A MANUFACTER OR | MPORTER OF
LI GHTERS.

(B) ONE THOUSAND DOLLARS | F THE PERSON | S A WHOLESALER CF LI GHTERS OR
DI STRI BUTES LI GHTERS BY MEANS OTHER THAN DI STRI BUTION DI RECTLY TO
CONSUMERS.

(© FIVE HUNDRED DOLLARS | F THE PERSON | S:

(1) A RETAIL SELLER OF LI GHTERS; OR

(I'') A PERSON DI STRIBUTING LIGHTERS, |IF THE PERSON | S OTHER THAN A
MANUFACTURER, | MPORTER OR WHOLESALER
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(D) POSSESSI ON OF EACH NOVELTY LIGHTER IN VIOLATION OF TH'S SECTION
SHALL CONSTI TUTE A SEPARATE VI OLATION. | F A PERSON CONTI NUES TO VI OLATE
THI' S SECTI ON AFTER BEI NG PROVI DED A WRI TTEN NOTICE OF THE VI OLATI ON,
EACH DAY THAT THE VI OLATI ON CONTI NUES | S A SEPARATE OFFENSE SUBJECT TO A
Cl VI L PENALTY.

6. THI'S SECTI ON SHALL NOT APPLY TO A MANUFACTURER, | MPORTER, DI STRI BU-
TOR OR WHOLESALE SELLER WHO CAN DEMONSTRATE THAT THE NOVELTY LI GHTERS
ARE NOT | NTENDED FOR SALE W THI N THE STATE.

7. THE STATE FI RE ADM NI STRATOR | S AUTHORI ZED TO PROMULGATE SUCH REGU-
LATI ONS AS ARE DEEMED NECESSARY TO | MPLEMENT THE PROVISIONS OF THI'S
SECTI ON.

8. WHENEVER THERE SHALL BE A VI OLATION OF THI S SECTI ON, AN APPLI CATI ON
MAY BE MADE BY THE ATTORNEY GENERAL I N THE NAME OF THE PEOPLE OF THE
STATE OF NEW YORK, TO A COURT OR JUSTICE HAVING JURISDICTION BY A
SPECI AL PROCEEDING TO |ISSUE AN |[NJUNCTION, AND UPON NOTICE TO THE
DEFENDANT OF NOT LESS THAN FI VE DAYS, TO ENJO N AND RESTRAI N THE CONTI N-
UANCE OF SUCH VI OLATION, AND IF I T SHALL APPEAR TO THE SATI SFACTI ON OF
THE COURT OR JUSTICE THAT THE DEFENDANT HAS, I N FACT, VICOLATED TH S
SECTI ON, AN | NJUNCTI ON MAY BE | SSUED BY THE COURT OR JUSTICE, ENJO NI NG
AND RESTRAI NI NG ANY FURTHER VI OLATI ONS, W THOUT REQUI RI NG PROOF THAT ANY
PERSON HAS, |IN FACT, BEEN |INJURED OR DAMAGED THEREBY. | N ANY SUCH
PROCEEDI NG THE COURT MAY MAKE ALLOMNCES TO THE ATTORNEY GENERAL AS
PROVIDED |IN PARAGRAPH SIX OF SUBDI VISION (A) OF SECTI ON ElI GHTY- THREE
HUNDRED THREE OF THE Cl VI L PRACTI CE LAW AND RULES, AND DI RECT RESTITU
TION. VWHENEVER THE COURT SHALL DETERM NE THAT A VIOLATION OF TH' S
SECTI ON HAS OCCURRED, THE COURT MAY | MPOSE A CIVIL PENALTY AS SET FORTH
IN SUBDIVISION FIVE OF THI'S SECTION. |IN CONNECTION WTH ANY SUCH
PROPCSED APPLI CATI ON, THE ATTORNEY GENERAL | S AUTHORI ZED TO TAKE PROOF
AND MAKE A DETERM NATI ON OF THE RELEVANT FACTS AND TO | SSUE SUBPCOENAS | N
ACCORDANCE W TH THE Cl VIL PRACTI CE LAW AND RULES.

S 2. This act shall take effect imedi ately; provided, however, that
notwi t hstanding the effective date of this act, no person shall be
subject to a civil penalty for any violation that occurs before the
thirty-first day after enactnent.



