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STATE OF NEW YORK

3233
2009- 2010 Regul ar Sessi ons
I N SENATE
March 13, 2009

Introduced by Sens. FLANAGAN, ALESI, LANZA, LIBOUS, MAZI ARZ, SALAND
VOLKER, WNNER -- read twi ce and ordered printed, and when printed to
be committed to the Conmittee on Mental Health and Devel opnental D sa-
bilities

AN ACT to amend the nental hygiene law, in relation to disclosure of
sexual offender infornmation related to a patient or client, and to
amend the correction law, in relation to inclusion of certain persons
within the provisions of the sex offender registration act who have
had pleas accepted, or who have had verdicts entered with respect to
them of not responsible by reason of nmental disease or defect

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph 9 of subdivision (c) of section 33.13 of the
mental hygiene |l aw is amended by addi ng a new subparagraph (ix) to read
as foll ows:

(1 X) APPROPRI ATE PERSONS AND ENTI TI ES PURSUANT TO ARTI CLE SI X-C OF THE
CORRECTI ON LAW WHEN DI SCLOSURE | S LIM TED TO SEXUAL OFFENDER REGQ STRA-
TI ON | NFORMATI ON NECESSARY TO ENSURE THE WELFARE AND SAFETY OF OTHERS

S 2. Subdivision 1 of section 168-a of the correction | aw, as added by
chapter 192 of the laws of 1995, is amended to read as foll ows:

1. "Sex offender” includes any person who is convicted of any of the
offenses set forth in subdivision tw or three of this section.
Convictions that result fromor are connected with the sane act, or
result from offenses conmmitted at the sanme tinme, shall be counted for
the purpose of this article as one conviction. Any conviction set aside
pursuant to law is not a conviction for purposes of this article. FOR
PURPCSES OF THI S ARTI CLE, THE TERM "SEX OFFENDER' SHALL BE DEEMED TO
| NCLUDE A PERSON WHO HAS HAD A CRI M NAL ACTI ON COMMENCED AGAI NST THEM BY
THE FI LI NG OF AN ACCUSATORY | NSTRUMENT, A SUPERI OR COURT | NFORMATI ON, OR
| NDI CTMENT WHICH |INCLUDES A CHARGE FOR THE COWM SSI ON OF ANY OF THE
OFFENSES SET FORTH I N SUBDI VI SI ON TWO OR THREE OF THI S SECTI ON AND, W TH

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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RESPECT TO SUCH OFFENSE OR OFFENSES, HAS ENTERED A PLEA, WHICH IS
ACCEPTED, OR HAS HAD A VERDICT ENTERED AGAI NST SUCH PERSQN, OF NOT
RESPONSI BLE BY REASON OF MENTAL DI SEASE OR DEFECT. ANY SUCH PLEA OR
VERDICT W TH RESPECT TO SUCH OFFENSE OR OFFENSES SHALL BE CONSI DERED A
CONVI CTI ON OF ALL OF THE OFFENSES SO CHARGED, OR THAT REMAIN AS CHARGED
OR OTHERW SE EXI ST AT THE TI ME OF THE ENTRY OF SUCH PLEA OR VERDI CT, AS
MAY BE APPLI CABLE, THAT FALL WTHIN THE DEFINITION OF SEX OFFENSE OR
SEXUALLY WVIOLENT OFFENSE AS SET FORTH I N SUBDI VI SION TWO OR THREE OF
THI'S SECTI ON AND SHALL BE DEEMED TO BE A CONVICTION FOR ALL OTHER
PURPCSES OF THI S ARTI CLE

S 3. Paragraph (c) of subdivision 1 of section 168-b of the correction
| aw, as anended by chapter 11 of the |laws of 2002, is anended to read as
fol | ows:

(c) A description of the offense for which the sex offender was
convicted, the date of conviction and the sentence inposed. IN THE EVENT
THAT SUCH CONVI CTION | S DEEMED TO EXI ST FROM THE ENTRY AND ACCEPTANCE OF
A PLEA, OR THE ENTRY OF A VERDICT, OF NOT RESPONSIBLE BY REASON OF
MENTAL DI SEASE OR DEFECT AS DESCRI BED I N SUBDI VI SI ON ONE OF SECTI ON ONE
HUNDRED Sl XTY- El GHT-A OF THI S ARTI CLE, THE DATE OF CONVI CTION SHALL BE
DEEMED TO BE THE DATE THE PLEA WAS ACCEPTED BY THE COURT, OR THE DATE A
VERDI CT WAS ENTERED, OF NOT RESPONSI BLE BY REASON OF MENTAL DI SEASE OR
DEFECT. IN LIEU OF A DESCRIPTION OF THE SENTENCE | MPOSED WHERE A
CONVI CTION | S DEEMED TO EXI ST AS A RESULT OF SUCH PLEA OR VERDI CT, THERE
SHALL BE ENTERED A DESCRI PTI ON OF ALL PROCEEDI NGS THAT HAVE OCCURRED
PURSUANT TO THE PROVI SI ONS OF ARTI CLE THREE HUNDRED THI RTY OF THE CRI M -
NAL PROCEDURE LAW

S 4. Section 168-d of the correction |aw, as anended by chapter 11 of
the | aws of 2002, paragraph (a) of subdivision 1 as amended by chapter
69 of the laws of 2003, paragraph (b) of subdivision 1 as anended by
chapter 74 of the laws of 2007, subdivision 2 as anmended and subdi vi si on
4 as added by chapter 684 of the laws of 2005, is anended to read as
fol | ows:

S 168-d. Duties of the court. 1. (a) Except as provided in paragraphs
(b) and (c) of this subdivision, upon conviction of any of the offenses
set forth in subdivision two or three of section one hundred sixty-
eight-a of this article the court shall certify that the person is a sex
of fender and shall include the certification in the order of commtnent,
i f any, and judgnent of conviction ORIN AN ORDER | SSUED PURSUANT TO THE
PROVI SI ONS OF ARTI CLE THREE HUNDRED THI RTY OF THE CRI M NAL PROCEDURE
LAW except as provided in paragraph (e) of subdivision two of section
one hundred sixty-eight-a of this article. The court shall also advise
the sex offender of his or her duties under this article. Failure to
include the certification in the order of conmtnent [or], the |udgnent
of conviction, ORIN AN ORDER | SSUED PURSUANT TO THE PROVI SI ONS OF ARTI -
CLE THREE HUNDRED THI RTY OF THE CRI M NAL PROCEDURE LAW shall not relieve
a sex offender of the obligations inposed by this article.

(b) Wiere a defendant stands convicted of an offense defined in para-
graph (b) of subdivision two of section one hundred sixty-eight-a of
this article or where the defendant was convicted of patronizing a pros-
titute in the third degree under section 230.04 of the penal |aw and the
defendant controverts an allegation that the victimof such offense was
| ess than eighteen years of age or, in the case of a conviction under
section 230.04 of the penal |aw, |ess than seventeen years of age, the
court, without a jury, shall, prior to sentencing OR |SSU NG AN ORDER
PURSUANT TO THE PROVI SI ONS OF ARTI CLE THREE HUNDRED THI RTY OF THE CRI M -
NAL PROCEDURE LAW conduct a hearing, and the people may prove by clear
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and convincing evidence that the victimwas | ess than eighteen years of
age or less than seventeen years of age, as applicable, by any evidence
adm ssi bl e under the rules applicable to a trial of the issue of guilt.
The court in addition to such adm ssible evidence may al so consi der
reliabl e hearsay evidence subnitted by either party provided that it is
relevant to the determ nation of the age of the victim Facts concerning
the age of the victim proven at trial or ascertained at the time of
entry of a plea of guilty, OR FACTS CONCERNING THE AGE OF THE WVICTIM
ASCERTAINED AT THE TIME A PLEA IS ENTERED, WHI CH | S ACCEPTED BY THE
COURT, OR AT A TRIAL WHERE VERDI CT | S ENTERED AGAI NST SUCH PERSON, OF
NOT RESPONSI BLE BY REASON OF MENTAL DI SEASE OR DEFECT, shall be deened
establ i shed by clear and convincing evidence and shall not be reliti-
gated. At the conclusion of the hearing, or if the defendant does not
controvert an allegation that the victimof the offense was I|ess than
ei ghteen vyears of age or |ess than seventeen years of age, as applica-
ble, the court nmust nake a finding and enter an order setting forth the
age of the wvictim If the court finds that the victimof such offense
was under ei ghteen years of age or under seventeen years of age, as
applicable, the court shall certify the defendant as a sex offender, the
provi sions of paragraph (a) of this subdivision shall apply and the
def endant shall register with the division in accordance wth the
provi sions of this article.

(c) Were a defendant stands convicted of an offense defined in para-
graph (c) of subdivision two of section one hundred sixty-eight-a of
this article and the defendant controverts an allegation that the
def endant was previously convicted of a sex offense or a sexually
violent offense defined in this article or has previously been convicted
of or convicted for an attenpt to comrt any of the provisions of
section 130.52 or 130.55 of the penal law, the court, wthout a jury,
shall, prior to sentencing OR [|ISSUNG AN ORDER PURSUANT TO THE
PROVI SI ONS OF ARTI CLE THREE HUNDRED THIRTY OF THE CRI M NAL PROCEDURE
LAW conduct a hearing, and the people nmay prove by clear and convi nci ng
evi dence that the defendant was previously convicted of a sex offense or
a sexually violent offense defined inthis article or has previously
been convicted of or convicted for an attenpt to commt any of the
provi sions of section 130.52 or 130.55 of the penal |law, by any evidence
adm ssible under the rules applicable to a trial of the issue of guilt.
The court in addition to such adm ssible evidence may also consider
reliable hearsay evidence submitted by either party provided that it is
relevant to the determ nation of whether the defendant was previously
convicted of a sex offense or a sexually violent offense defined in this
article or has previously been convicted of or convicted for an attenpt
to commt any of the provisions of section 130.52 or 130.55 of the pena
|aw. At the conclusion of the hearing, or if the defendant does not
controvert an allegation that the defendant was previously convicted of
a sex offense or a sexually violent offense defined in this article or
has previously been convicted of or convicted for an attenpt to comm t
any of the provisions of section 130.52 or 130.55 of the penal law, the
court nust make a finding and enter an order determ ning whether the
def endant was previously convicted of a sex offense or a sexually
violent offense defined in this article or has previously been convicted
of or convicted for an attenpt to comrt any of the provisions of
section 130.52 or 130.55 of the penal law. If the court finds that the
def endant has such a previous conviction, the court shall certify the
def endant as a sex offender, the provisions of paragraph (a) of this
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subdi vision shall apply and the defendant shall register with the divi-
sion in accordance wth the provisions of this article.

2. Any sex offender, who is rel eased on probation or discharged upon
paynment of a fine, conditional discharge or unconditional discharge, OR
IS RELEASED OR DI SCHARGED PURSUANT TO THE PROVI SI ONS OF ARTI CLE THREE
HUNDRED THI RTY OF THE CRIM NAL PROCEDURE LAW shall, prior to such
rel ease or discharge, be informed of his or her duty to register under
this article by the court in which he or she was convicted OR BY THE
COURT |ISSUNG AN ORDER PURSUANT TO THE PROVISI ONS OF ARTI CLE THREE
HUNDRED THI RTY OF THE CRI M NAL PROCEDURE LAW At the tinme sentence is
inmposed OR AT THE TIME THE COURT |SSUES AN ORDER PURSUANT TO THE
PROVI SI ONS OF ARTI CLE THREE HUNDRED THI RTY OF THE CRI M NAL PROCEDURE
LAW such sex offender shall register wth the division on a form
prepared by the division. The court shall require the sex offender to
read and sign such formand to conplete the registration portion of such
form The <court shall on such formobtain the address where the sex
of fender expects to reside upon his or her release, and the nane and
address of any institution of higher education he or she expects to be
enpl oyed by, enrolled in, attending or enployed, whether for conpen-
sation or not, and whether he or she expects to reside in a facility
owned or operated by such an institution, AND, |F APPLI CABLE A COPY OF
THE ORDER | SSUED, AND DESCRI PTI ON OF ALL PROCEEDI NGS THAT HAVE OCCURRED
PURSUANT TO THE PROVI SI ONS OF ARTI CLE THREE HUNDRED THI RTY OF THE CRI M -
NAL PROCEDURE LAW and shall report such information to the division. The
court shall give one copy of the formto the sex offender and shall send
two copies to the division which shall forward the infornmation to the
| aw enf orcenent agenci es having jurisdiction. The court shall also noti-
fy the district attorney and the sex offender of the date of the deter-
mnation proceeding to be held pursuant to subdivision three of this
section, which shall be held at |east forty-five days after such notice

is given. This notice shall include the following statenment or a
substantially simlar statenment: "This proceeding is being held to
deternmine whether you will be classified as a |l evel 3 offender (risk of

repeat offense is high), a level 2 offender (risk of repeat offense is
noderate), or a level 1 offender (risk of repeat offense is |ow), or
whet her you will be designated as a sexual predator, a sexually violent
of fender or a predicate sex offender, which will determ ne how | ong you
nmust regi ster as a sex offender and how nuch informati on can be provided
to the public concerning your registration. If you fail to appear at
this proceeding, wthout sufficient excuse, it shall be held in your
absence. Failure to appear nay result in a |longer period of registration
or a higher |evel of conmmunity notification because you are not present
to of fer evidence or contest evidence offered by the district attorney.”
The court shall al so advise the sex offender that he or she has a right
to a hearing prior to the court's determ nation, that he or she has the
right to be represented by counsel at the hearing and that counsel wll
be appointed if he or she is financially unable to retain counsel. If
the sex offender applies for assignnent of counsel to represent him or
her at the hearing and counsel was not previously assigned to represent
the sex offender in the wunderlying crimnal action, the court shal

deternmi ne whether the offender is financially unable to retain counsel.
If such a finding is made, the court shall assign counsel to represent
the sex offender pursuant to article eighteen-B of the county |aw. Were
the court orders a sex offender rel eased on probation, such order nust
include a provision requiring that he or she conply with the require-
ments of this article. Where such sex offender violates such provision,
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probation nay be inmediately revoked in the manner provided by article
four hundred ten of the crimnal procedure |aw.

3. For sex offenders rel eased on probation or discharged upon paynent
of a fine, conditional discharge or unconditional discharge, OR RELEASED
OR DI SCHARGED PURSUANT TO THE PROVI SI ONS OF ARTI CLE THREE HUNDRED THI RTY
OF THE CRIM NAL PROCEDURE LAW it shall be the duty of the court apply-
ing the guidelines established in subdivision five of section one
hundred sixty-eight-I of this article to deternmne the Ievel of notifi-
cation pursuant to subdivision six of section one hundred sixty-eight-|
of this article and whether such sex offender shall be designated a
sexual predator, sexually violent offender, or predicate sex offender as
defined in subdivision seven of section one hundred sixty-eight-a of
this article. At least fifteen days prior to the determ nation proceed-
ing, the district attorney shall provide to the court and the sex offen-
der a witten statenent setting forth the determ nations sought by the
district attorney together with the reasons for seeking such determ -
nations. The court shall allow the sex offender to appear and be heard.
The state shall appear by the district attorney, or his or her designee,
who shal |l bear the burden of proving the facts supporting the determ -
nations sought by clear and convincing evidence. Where there is a
di spute between the parties concerning the determ nations, the court
shall adjourn the hearing as necessary to pernmt the sex offender or the
district attorney to obtain materials relevant to the determ nations
fromany state or local facility, hospital, institution, office, agency,
department or division. Such naterials may be obtained by subpoena if
not voluntarily provided to the requesting party. In naking the determ -
nations, the court shall review any victinm s statenent and any rel evant
mat eri al s and evi dence submtted by the sex offender and the district
attorney and the court may consider reliable hearsay evidence submtted
by either party provided that it is relevant to the determ nations.
Facts previously proven at trial or elicited at the tinme of entry of a
pl ea of guilty OR PREVIOQUSLY ELICI TED AT THE TIME A PLEA |S ENTERED
VWHI CH | S ACCEPTED BY THE COURT, OR ARE PROVEN AT A TRI AL WHERE A VERDI CT
HAS BEEN ENTERED, OF NOT RESPONSIBLE BY REASON OF MENTAL DI SEASE OR
DEFECT shall be deened established by clear and convi nci ng evi dence and
shall not be relitigated. The court shall render an order setting forth
its determinations and the findings of fact and conclusions of Ilaw on
whi ch the determ nations are based. A copy of the order shall be subnit-
ted by the court to the division. Upon application of either party, the
court shall seal any portion of the court file or record which contains
material that is confidential under any state or federal statute. Either
party nmay appeal as of right fromthe order pursuant to the provisions
of articles fifty-five, fifty-six and fifty-seven of the civil practice
law and rules. Were counsel has been assigned to represent the sex
of f ender upon the ground that the sex offender is financially unable to
retain counsel, that assignnment shall be continued throughout the
pendency of the appeal, and the person nmay appeal as a poor person
pursuant to article eighteen-B of the county | aw.

4. 1f a sex offender, having been given notice, including the tinme and
place of the determi nation proceeding in accordance with this section,
fails to appear at this proceeding, w thout sufficient excuse, the court
shall conduct the hearing and nake the determ nations in the manner set
forth in subdivision three of this section.

S 5. Section 29.16 of the nental hygiene | aw, as anended by chapter
465 of the laws of 1992, is anended to read as foll ows:

S 29. 16 Di scharge OR RELEASE; certain cases.
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(A) The director of a facility shall, wth respect to any patient
admtted to such facility pursuant to section five hundred nine of the
executive law or 353.4 of the famly <court act and article nine or
fifteen of this chapter, give imediate witten notice to the [director
of the division for youth] OFFI CE OF CH LDREN AND FAM LY SERVI CES and to
the nental hygi ene | egal service when any such patient |eaves the facil-
ity wthout the consent of its director. Such patient shall not be
di scharged so long as there is a valid order of the famly court placing
such person with the [division for youth] OFFI CE OF CH LDREN AND FAM LY
SERVI CES, except in accordance wth the provisions of section five
hundred ni ne of the executive |law or section 353.4 of the famly court
act .

(B) NOTW THSTANDI NG ANY PROVI SI ONS OF LAW TO THE CONTRARY, PRIOR TO
THE DI SCHARGE OR RELEASE, | NCLUDING A COURT ORDERED RELEASE, FROM A
DEPARTMENT FACILITY OF A PATIENT WHO |S A SEX OFFENDER REQUI RED TO
REG STER PURSUANT TO ARTI CLE SI X-C OF THE CORRECTI ON LAW THE DI RECTOR
OF A FACILITY SHALL CONTACT THE DI VI SION OF CRI M NAL JUSTI CE SERVI CES
(HEREIN THE "Dl VI SI ON') TO DETERM NE WHETHER OR NOT SUCH PATI ENT HAS
REG STERED A CHANGE OF ADDRESS PURSUANT TO THE PROVI SI ONS OF SUBDI VI SI ON
FOUR OF SECTI ON ONE HUNDRED SI XTY- El GHT- F OF THE CORRECTI ON LAW | N THE
EVENT THAT THE DI RECTOR DETERM NES THAT SUCH PATIENT HAS FAILED TO
PROVIDE THE DIVISION WTH THE NOTI FI CATI ON OF CHANGE OF ADDRESS WH CH
W LL PROVIDE THE DI VI SI ON W TH THE PATI ENT' S | NTENDED NEW ADDRESS WHI CH
W LL TAKE EFFECT UPON SUCH DI SCHARGE OR RELEASE, THE DI RECTOR | MVEDI ATE-
LY SHALL NOTIFY THE PATI ENT AND THE MENTAL HYG ENE LEGAL SERVI CE OF THE
REQUI REMENTS OF REGQ STERING A CHANGE OF ADDRESS PURSUANT TO SUCH
PROVISIONS OF THE CORRECTION LAW NOTW THSTANDI NG THE PROVI SI ONS OF
SECTI ON ONE HUNDRED SI XTY- El GHT- F OF THE CORRECTI ON LAW THE DI RECTOR OF
A FACILITY IS AUTHORI ZED TO DELAY THE | MPLEMENTATI ON OF THE DI SCHARGE OR
RELEASE, | NCLUDI NG A COURT ORDERED RELEASE, OF SUCH PATI ENT FOR A PERI OD
OF UP TO TEN DAYS OR UNTIL THE DATE THAT SUCH PATI ENT COWPLIES WTH THE
REG STRATI ON REQUI REMENTS OF SUCH PROVISIONS OF THE CORRECTI ON LAW
VH CHEVER OCCURS FI RST.

S 6. Section 29.17 of the nmental hygiene lawis anmended to read as
fol | ows:

S 29.17 dothing and noney to be furnished patients discharged or
rel eased.

No patient shall be discharged or released froma departnment facility
wi thout suitable clothing adapted to the season in which he OR SHE is
di scharged or released; and if it cannot be otherwi se obtained, the
facility shall upon the order of the director, or of the conm ssioner,
as the case may be, furnish the sane, and noney not exceeding fifty
dollars, to defray his OR HER expenses until he OR SHE can reach his OR
HER rel atives or friends, or find enploynment to earn a subsistence. THE
FACI LI TY, UPON THE ORDER OF THE DI RECTOR, OR OF THE COW SSI ONER, AS THE
CASE MAY BE, SHALL FURNISH A PATIENT, WHO I S A SEX OFFENDER AND | S
REQUI RED TO REG STER A CHANGE OF ADDRESS PURSUANT TO SUBDI VI SI ON FOUR OF
SECTI ON ONE HUNDRED SI XTY- El GHT-F OF THE CORRECTI ON LAW W TH MONEY, IN
AN AMOUNT EQUAL TO THE STATUTORY AMOUNT CHARGED BY THE DI VI SI ON OF CRI M
I NAL  JUSTICE SERVICES TO DEFRAY THE EXPENSE OF REG STERING H' S OR HER
CHANGE OF ADDRESS WTH THE DIVISION, AT OR PRIROR TO THE DATE OF SUCH
DI SCHARGE OR RELEASE.

S 7. Paragraph a of subdivision 2 of section 168-b of the correction
| aw, as anended by chapter 645 of the |aws of 2005, is amended to read
as foll ows:



Co~NOoOUIT~hWNE

S. 3233 7

a. The division is authorized to nake the registry available to any
regi onal or national registry of sex offenders for the purpose of shar-
ing information OR TO THE COWM SSI ONER OF MENTAL HEALTH OR THE COW S-
S| ONER OF MENTAL RETARDATI ON AND DEVELOPMENTAL DI SABILITIES. The divi-
sion shall accept files fromany regional or national registry of sex
of fenders and shall nake such files avail abl e when requested pursuant to
the provisions of this article.

S 8. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw.



